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PENSION SCHEMES ACT 1993, PART X

Determination by the Deputy Pensions Ombudsman
	Applicant
	Mrs J L Molyneux

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Department for Children, Schools and Families (DCSF)
Teachers' Pensions 


Subject

Mrs Molyneux says her application for ill-health early retirement has been wrongly refused. To put the matter right, Mrs Molyneux wants an ill-health retirement award and a sum for distress and inconvenience caused. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against DCSF because they did not have all relevant information before making their decision and there was an incorrect assessment of the consequence of treatment options. Consequently, Mrs Molyneux’s application for ill-health has not been properly considered. 
The complaint is not upheld against Teachers’ Pensions because the decision on Mrs Molyneux’s application rested with DCSF.

DETAILED DETERMINATION

As relevant, Regulation: ‘E4 Entitlement to payment of retirement benefits’, of the Scheme’s 1997 Regulations (as amended):

1. In ‘Case C’ an entitlement to ill-health retirement benefits arises if the person:
“(a)  has not attained the normal pension age’,

(b) has ceased after 31 March 1972 and before attaining the  
      normal pension age to be in pensionable employment,

(c) is incapacitated, became so before attaining the normal 

      pension age…”
2. ‘Incapacitated’ means in the case of a teacher: 

“while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so…”
Material Facts
3. For a teacher, the assessment of permanent incapacity is by reference to whether, on the balance of probabilities, it is likely they will be able to teach (either full or part time) before their normal retirement age (that is age 60 for a female teacher).

4. Since 2002, Mrs Molyneux had a number of long-term absences from teaching with work related ill-health.
5. Her last absence commenced in June 2008 and led to her application for ill-health retirement. At the time Mrs Molyneux was 50. 
6. Mrs Molyneux’s GP completed Part B of the form. Her GP answered “Yes” to the question: ‘Are you satisfied that all reasonable treatment options have been exhausted?’.
7. Part C of the form was signed by Dr Williams (Occupational Health Physician). His accompanying report said:
· He had notified Mrs Molyneux he felt her application was unlikely to succeed “because of the criteria”.

· Mrs Molyneux had been referred to the Occupational Health Department (5 Boroughs Partnership) on four separate occasions (from 2002 to date). Over this period she had had conflict with the School’s Deputy Head and several colleagues and currently “claims that she feels “closed down, socially withdrawn, irritable, fearful of the pressure of a return to work would put upon her and she is constantly ruminating about the past events and the situation regarding the School, she has no confidence, her concentration is poor and she is very anxious”.    
· Mrs Molyneux currently “would not be sufficiently robust psychologically to deal with the day to day challenge of a teaching environment both dealing with colleagues several of whom she has difficult relationships with and in terms of the children particularly if their behaviour is really challenging”. 

· “Mrs Molyneux remains quite symptomatic she is anxious in mood and finds it difficult to concentrate and motivate herself and I think it unlikely therefore that she is going to return to work in the foreseeable future.” 

           Dr Williams did not give a prognosis on whether, more likely than not, Mrs Molyneux would be able to return to a teaching role before age 60.  

8. Also with the submitted application was a report from Ms Worsley-Harris (Occupational Health Pathologist), who said whilst Mrs Molyneux had engaged in psychological therapy she had reached “psychological burn out”… “it would be unrealistic to expect her to return to her work now or in the future” and “it is highly probable that her health would deteriorate if she were to return to a teaching role or related work responsibilities”. 

9. After considering the above, Atos Origin (the Scheme’s Medical Advisers) recommended that Mrs Molyneux’s application be refused as:

· Her depression appeared to be related to work issues.

· She had not been seen by a Consultant Psychiatrist.
· No information had been provided as to whether adjustments to her workplace would help her to return to teaching.

· It had not been established that she was unfit for either a full or part time alternative post at the school (in which she was teaching) or another establishment. 
10. Based on Atos Origin’s opinion, DCSF (the Scheme’s Manager) rejected Mrs Molyneux’s application. Teachers’ Pensions (the Scheme’s Administrator) notified Mrs Molyneux of DCSF’s decision.
11. Mrs Molyneux appealed the decision, under the Scheme’s two-stage Internal Dispute Resolution (IDR) procedure, and submitted her occupational health records.
12. Atos Origin considered the original and new medical evidence and upheld their original recommendation. Their reasons were: 
· Mrs Molyneux had not had Cognitive Behavioural Therapy (CBT) and had not seen a psychiatrist.
· Her medical history did not suggest that she had a recurrent mental illness, rather the main contributors to her absences were specific to her workplace (conflict between her and the Deputy Head and relationship difficulties with work colleagues) and workload.
· Permanent mental illness was not envisaged.

· On the balance of probabilities, it was feasible that she could at least return to part-time teaching in a different establishment prior to age 60.

13. DCSF subsequently refused Mrs Molyneux’s appeal based on Atos Origin’s recommendation. Again Teachers’ Pensions informed Mrs Molyneux of DCSF’s decision.
14. Mrs Molyneux submitted her second appeal with a letter from Dr Shetty (Psychiatrist) and a letter from the School Business Manager where she was a teacher.
15. In her appeal letter, Mrs Molyneux said:

· The conflict with the School’s Deputy Head arose as a result of her first long term sickness in 2002.

· She had received CBT.

· The two medical advisers for Atos Origin had respectively reached their recommendation without seeing her and their views conflicted with those of Ms Worsley-Harris’.

· Over the last seven years she had received various treatments and co-operated with the school but to no avail.

16. Dr Shetty’s letter to Mrs Molyneux’s GP said:

· Mrs Molyneux seemed to be suffering from “a moderate depressive episode with comorbid anxiety”, which seemed to have been “precipitated by stress at work and maintained by ongoing uncertainty about work”.
· She had received several forms of psychological therapies (CBT, seen a psychiatrist for 6 to 7 months and received Relaxation Therapy and Counselling) and was on medication (Fluoxetine - since 2002). Both were partially helpful.

· There was no family history of mental health problems.

· He recommended an increase in her medication and would refer her to “Primary Care Psychological Service” for CBT.   

17. The School Business Manager said:

· They had employed numerous strategies with Mrs Molyneux’s full co-operation but with “no sustainable success” and were concerned that more strategies would worsen her condition. 

· There had been a noticeable deterioration in her health and mental state “at the thought of trying to return to work”.

· They supported Mrs Molyneux’s ill-health retirement application.

18. Atos Origin upheld the original and first appeal recommendation. Their reasons were:
· Dr Shetty’s assessment of Mrs Molyneux was that she had “moderate depression and anxiety”.
· All treatment options had yet to be tried. Dr Shetty had increased Mrs Molyneux’s dosage of anti-depressant and had referred her for CBT. “Treatment would not normally be considered to have failed until several anti-depressants at high dosage for adequate duration and psychological counselling have been tried and failed”.
· It was not clear why Ms Worsley-Harris was of the opinion that Mrs Molyneux would be unable to return to teaching in general when there were further treatment options available.
· The “long-term prognosis for depression is very good in the majority of cases”.
19. DCSF duly rejected Mrs Molyneux’s second and final appeal. Her employment was subsequently terminated because of continued absence due to ill-health.
20. Mrs Molyneux complained to my office. Mrs Molyneux says she is “unable to enter any education establishment without getting panic attacks”. 
21. My office asked DCSF, before they made their decisions (rejecting Mrs Molyneux’s application and appeals), whether they had queried / sought clarification from Atos Origin on why they (Atos Origin) had not asked Dr Williams for his opinion on permanence, or requested Mrs Molyneux’s GP to clarify why he considered that all treatment options had been exhausted, or queried with Ms Worsley-Harris her opinion that Mrs Molyneux will be unable to return to teaching in general when there are further treatment options.
22. In response, DCSF said:
· An important aspect of assessing permanent incapacity is whether “appropriate treatment has been considered and applied”.

· Atos Origin are aware of the “specific requirements” of teaching and “the wider workforce” and “are fully cognisant of treatment options and the TPS’ criteria”.

· Atos Origin considered the letters of Ms Worsley-Harris, Dr Shetty, Dr Edwards and Dr Williams “in assessing the treatment that has been undertaken and the permanency of Mrs Molyneux’s condition”. Atos Origin would also have considered whether any additional evidence was required before making their recommendation to DCSF. “Ultimately all available evidence has been considered”.
· DCSF “took account of all relevant information and judges that the advice from its medical advisers carries most weight”. DCSF maintain their decision to refuse Mrs Molyneux ill-health retirement was not perverse.
23. DCSF subsequently said:
· To pass the test for permanent incapacity requires “all reasonable medical treatment appropriate to an illness or injury and to the circumstances of the case/individual has to have been tried or discounted”.

· It is for the applicant (and where applicable their employer) to “provide all the information needed” (including medical evidence) to support their application. 
· The weight of the available evidence meant that DCSF did not need to seek clarification on any issue before they reached their decision to reject Mrs Moyneux’s application. There was no need to obtain a prognosis from Dr Williams or the further opinion of Ms Worsley-Harris because the submitted evidence was sufficient to confirm that Mrs Molyneux was not permanently incapacitated and their further opinions would not have altered DCSF’s decision.
· Dr Shetty's report is evidence that "treatment is still ongoing and could and should lead to an improvement in condition and capacity to function”.
· The “weight of evidence in Mrs [Molyneux’s] case does not suggest that the remaining treatment options are inappropriate to her or would, on the balance of probabilities, be unlikely to succeed…”.

· Neither they nor Atos Origin ignored the question of whether treatments for Mrs Molyneux’s condition were likely to be successful.
  
Conclusions

24. My role in this matter does not extend to making a decision as to whether Mrs Molyneux meets the criteria for permanent incapacity - that is for DCSF to decide in consultation with their medical advisers. My role is to judge whether DCSF have followed well established principles before making their decision to reject Mrs Molyneux’s ill-health retirement application.
25. In reaching a decision, DCSF must ensure that Atos Origin have asked the right questions, followed any guidance notes (issued by DCSF), considered all relevant and no irrelevant information and reached a decision that is not perverse.

26. DCSF assert that it is the applicant’s (and where applicable their employer’s) responsibility to provide all the information needed. I do not agree. Whilst the applicant should submit all available medical evidence from his/her doctor/ consultant(s) with his/her application, it is DCSF’s responsibility to ensure that correct benefits are paid and they can only do this if they have appropriate evidence that, more likely than not, an applicant is or is not permanently incapacitated. It is therefore DCSF’s responsibility to make sure they have appropriate evidence, rather than for the applicant to ensure that they have this. 

27. DSCF say that to qualify for ill-health retirement “all reasonable medical treatment appropriate to an illness or injury and to the circumstances of the case/individual has to have been tried or discounted”. However, the Regulations definition of ‘incapacitated’ does not go this far, only saying “despite appropriate medical treatment”. 

28. It is my view that it is not sufficient for DCSF to say that because not all appropriate treatment options have been tried or treatment options are ongoing then Mrs Molyneux fails the test for permanent incapacity. The correct question is: where there is appropriate treatment options are these likely to be effective to enable Mrs Molyneux to return to teaching before age 60? The available evidence indicates this question was answered ‘in general’, rather than specific to the merits of Mrs Molyneux’s case.
29. DCSF assert it was reasonable for them (and Atos Origin) not to seek the further opinion of Dr Williams or Ms Worsley-Harris, before deciding to reject Mrs Molyneux’s original application, as their opinions would not have changed DCSF’s decision, due to the existing weight of evidence being sufficient to enable DCSF to conclude that Mrs Molyneux’s anxiety and depression were primarily linked to her previous workplace and treatments were available that were likely to mean that she was not permanently incapacitated. 
30. Whilst DCSF say they (and Atos Origin) took into account whether appropriate treatment options were likely to be effective to enable Mrs Molyneux to return to teaching before age 60, the available evidence does not indicate that their consideration of Mrs Molyneux’s case went this far.  
31. It is my view that before making their decision DCSF should have referred Atos Origin back to Dr Williams for his opinion as to whether, on the balance of probabilities, it was likely that Mrs Molyneux would be able to return to teaching in some capacity before age 60. Dr Williams comment in his report that he had notified Mrs Molyneux that he did not think that her application would be approved “because of the criteria”, in my opinion, does not constitute a prognosis.  
32. Similarly DCSF should have asked Atos Origin to obtain clarification from Ms Worsley-Harris on her opinion that “it is highly probable that [Mrs Molyneux’s] health would deteriorate if she were to return to a teaching role or related work responsibilities”.  Following Mrs Molyneux’s IDR stage two appeal, Atos Origin speculated that Ms Worsley-Harris’ view was specific to Mrs Molyneux’s current role at the School. However, they did not confirm this with Ms Worsley-Harris and, if their understanding was correct, obtain her view on whether it was likely that Mrs Molyneux would be able to return to some form of teaching before age 60. 
33. DCSF point to Dr Shetty's report as evidence that "treatment is still ongoing and could and should lead to an improvement in condition and capacity to function”.  
34. Whilst Dr Shetty's report says that Mrs Molyneux has received several forms of psychological therapy and is on medication and that both "were partially helpful", and recommends an increase in her medication, Dr Shetty does not give an express opinion on whether it is likely that Mrs Molyneux will be able to return to teaching before age 60.  
35. Atos Origin gave their opinion that the “long-term prognosis for depression is very good in the majority if cases” and that treatment options “would not normally be considered to have failed until several anti-depressants at high dosage for adequate duration and psychological counselling have been tried and failed”.  I recognise that Atos origin have experience in this area, but this is a general opinion.  It is not specific to the merits of Mrs Molyneux’s case. DCSF failed to refer Atos Origin back to Dr Shetty for his opinion as to whether his recommendation of further treatment options (CBT and increased anti-depressant medication) was likely to enable Mrs Molyneux to return to a teaching role before age 60.

36. In my judgement, DCSF should reconsider Mrs Molyneux’s application having taken into account the issues I have raised above.  

37. To assist both parties, I make it absolutely clear again that my role here is not to decide if ill health retirement is to be granted.  Merely to ensure the correct process has been followed.   It is on this basis I am recommending reconsideration.
Directions  

38. Within 56 days of the date of this Determination DCSF shall reconsider Mrs Molyneux’s application, including the matters I have raised above, and issue a wholly afresh decision to Mrs Molyneux. 
39. If DCSF decide to make an ill-health retirement award to Mrs Molyneux, simple interest at the rate for the time being declared by the reference banks (from the due date to the date of payment) shall be added to the pension and any tax-free cash sum payable.

JANE IRVINE 

Deputy Pensions Ombudsman

3 March 2010 
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