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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr R M Gardner

	Scheme
	Police Pension Scheme (the Scheme)

	Respondents
	West Midlands Police Authority (the Authority)


Subject
Mr Gardner says that the Authority reached a perverse decision when it refused to grant him an ill health early retirement pension under the Regulations. He says that the Authority caused undue delays to the process and was driven by targets to reduce the number of ill health pension awards.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Authority only to the extent that unavoidable delays will have caused additional stress to Mr Gardner during the ill health retirement application and appeal processes.
DETAILED DETERMINATION

Material Facts

1. Mr Gardner was born on 23 November 1960. He was employed by the Authority as a Police Constable on a part time contract of 20.6 hours per week.
2. Mr Gardner suffered injuries to both knees on 4 February 2006 whilst making an arrest. He underwent operations to both knees and made several unsuccessful attempts to return to work. 
3. On 8 June 2007 he requested that his case should be referred to the Selected Medical Practitioner (SMP) under H1 of the Police Pension Scheme Regulations 1987 / 257 (the ‘Regulations’) (see Appendix 1) for a decision as to whether he was disabled and whether such disablement was permanent.
4. Prior to this referral, the Force Occupational Health Consultant, Dr M J Chorlson, sent a report to the SMP, Dr A Slovak on 17 September 2007 in which he set out his opinion:

‘Opinion

Whilst clearly Mr Gardner has been unable to render regular and effective service since February 2006 despite being offered restricted roles, I do find it difficult to state with any degree of certainty that he has a permanent disability. I note my comments from as early as June 2006 when I first saw him that whilst physically he should make a good recovery there were other factors that might mitigate against a return to full operational duties. I note that Mr Ali’s report from August 2007, which also seems to indicate the permanency of any incapacity had not yet been established; not least because he has recommended onward referral to both a neurologist and a neurosurgeon.’

5. Dr Slovak sought further updates from Mr Ali (Consultant Orthopaedic Surgeon) and Mr Jackowski (Consultant Neurologist and Spinal Surgeon). Mr Ali responded on 25 September 2007 saying that Mr Gardner had recovered well and that generally the prognosis was good. Mr Jackowski wrote to Mr Ali on 3 October. He said that he had found no evidence of neurological abnormality and did not see the need for surgical intervention. He concentrated on the symptoms of neck pain, back pain and right leg parasthesia [burning or prickling sensation]. He recorded signs of abnormal pain behaviour with exacerbation of pain on mild pressure on the vertex of the skull and excessively tender skin in the midline to light finger pressure particularly over the spine and lumbar region.

6. Dr Slovak signed a certificate on 19 November 2007 certifying that although Mr Gardner was disabled from performing the ordinary duties of the police force, his disablement was not likely to be permanent.

7. Mr Gardner gave notice that he intended to appeal against the SMP’s decision on 27 November. As part of the process he obtained an independent opinion from Mr D Learmonth (Consultant Orthopaedic Surgeon) dated 8 January 2011, which he submitted to the Authority on 11 January when asking for an internal review.

8. His application for an internal review was considered at a case conference on 17 January 2008. The record of the meeting indicates that Dr Charlson and Dr Kohli  considered that Mr Gardner did not wish to return to work and both felt that he could do more. It was agreed that Dr Slovak should be asked to review his decision.

9. In a memo to Dr  Charlson  dated 31 March 2008, Dr Slovak wrote:

‘In summary the new evidence is the opinion of Mr Learmonth, Consultant Orthopaedic Surgeon dated 8 January 2008. His opinion appears to be based on clinical examination. He does not appear to have carried out any further imaging studies or other objective tests. He has formed the opinion that Mr Gardner has developed a regional pain syndrome as a direct consequence of blunt trauma to subcutaneous nerves lying in front of the knee. Both the diagnosis and the attribution of causality are controversial and at odds with previous consultant opinions noted in my notes dated 19 November 2007.

It would be best if the plausibility of Mr Learmonth’s opinion were tested by someone with special knowledge of these sorts of medical circumstances as would be the case were the matter to go to appeal. In the meantime my view would have to be ‘put on hold’ in the sense that there would now have to be a substantial delay in resolution of the case whilst the new diagnosis was treated by a specialist dealing with such conditions.

In essence one would move to the view that disability could not be seen as permanent as the diagnosis remained unclear and the putative new diagnosis had no reasonable trial of treatment…’

10. In a memo to the Authority dated 2 April 2008, Dr Charlson wrote:

‘Appeal against: Part Negative Report of Disablement

I have assessed the information provided by the above named in Form A.

I do not consider that the information provided justifies an internal review of the decision of the SMP and the matter should therefore proceed to a Medical Appeal Board.’

11. The Authority wrote to Mr Gardner on 23 April 2008 saying that Dr Slovak’s view remained that he was presently disabled from carrying out the full duties of an operational Police Officer but that permanence had not been demonstrated. The criteria for ill health retirement had not therefore been met.

12. Mr Gardner wrote to the Authority on 30 April saying that he thought that his application under Regulation H1 was already at appeal stage and was disappointed to find that it was not.

13. Capita Health Solutions (CHS) wrote to Mr Gardner around 6 May 2008 acknowledging receipt of his notification to appeal to the Police Medical Appeal Board and that he would be advised of the date of the hearing in due course. In the meantime he should get his submission together.

14. Mr Gardner was advised that the Board hearing would be held on 3 September 2008 on 15 July 2008. However, because of a clash of dates with a Board in respect of another officer, the date was cancelled on 17 July and rearranged for October. Mr Gardner was advised of the new date on 14 August 2008.

15. Mr Gardner’s case was considered at a Police Medical Appeal Board (PMAB) on 28 October 2008,:

‘The Board notes the medical reports from Mr Ali, and that he changed his opinion from the reports from 27 January – 25 September 2007, to that in his report of 29 May 2008. Mr Ali states in his report of 29 May 2008 that he has changed his opinion in relation to having further medical information.

The Board also notes the report from Mr Learmonth dated 8 January 2008, in which he states that the changes in the knee joints are permanent.

The Board considers that these reports are clinically logical and do not accept the view that they are anything other than competent professional reports. We do not accept the police authority view that Mr Learmonth, as a non-treating doctor, was not independent.

We have considered the evidence from the medical reports, the reported symptoms, and the physical examination findings today. We note that Mr Gardner does exhibit some features of functional overlay and this may lead some doctors to feel that he may be over-emphasising his symptoms. However, we feel that this is playing only a minor part in the symptomatology.

We do not accept that there is any significant evidence to support a diagnosis of chronic regional pain syndrome (CRPS). Although CRPS is mentioned in the report by Mr Learmonth (8 January 2008) it is not sufficient evidence to support a formal diagnosis of CRPS.

We have reached the conclusion that Mr Gardner is fit for other duties of a police officer such as control room, administrative work, gathering of prosecution evidence, monitoring CCTV surveillance. We consider that he could do such duties for the same hours that he is contracted currently with the police, and full time work if appropriate adjustments consistent with the DDA were applied. It is up to the Police Authority to decide if Mr Gardner can continue to be employed on his contracted hours with the physical restrictions as stated above.

The Board considers that Mr Gardner is permanently disabled from carrying out the normal duties of a police officer. Consequently, we uphold his Appeal.’

16. The Police Authority then considered whether, under Regulation A20, Mr Gardner should be required to retire on the grounds that he was permanently disabled for the performance of his duty. A case conference was held on 18 December 2008 and in an undated letter, received by Mr Gardner on 13 January 2009 the Director of Personnel recorded the outcome of that meeting:

‘We discussed your case in detail and I received and read the further medical information released to me on your authority. Having taken note of your representations and those made on your behalf by [the Police Federation representative], my decision was that you should be retained as a police officer, under Regulation A20.

The decision was based on the medical report received from the Medical Appeal Board…

The Medical Appeal Board considered that you were fit for other duties of a police office such as control room, administrative work, gathering of prosecution evidence, monitoring CCTV surveillance. They also considered that the duties outlined could be undertaken on the same hours that you are currently undertaking with the force, and full time work if appropriate adjustments consistent with the DDA were applied.

The Police Medical Appeal Board acknowledged that the decision to retain you as a serving police officer remains with the force to determine if you can continue to be employed on your contractual hours with your physical restrictions.

I explained at the case conference that I had taken into account your skills and medical condition together with the operational requirements of the force and therefore I had identified a suitable posting for you in the Hi-Tech Crime Unit , Crime Support. I can confirm that the Hi-Tech Crime Unit is located at Ridgepoint House.

I also informed you that on your return to work a full risk assessment will take place…As part of this process an appointment has been made for you to see Dr Haider Bhogadia (Force Medical Adviser)…on 6 February 2009.

The reasonable adjustments recommended by Dr Bhogadia will be implemented to support you in carrying out the role and to ensure that the force properly discharges its duty of care to you. My intention is that you should be able to return to duty following your appointment and completion of the risk assessment…

I must reiterate that I believe that you will be able to make a continuing contribution to the force as a police officer. I am sorry that your health is not as good as in previous years, but hope that the posting to Hi-Tech Crime Unit will provide a positive career opportunity for you.’

17. Dr Slovak issued a certificate on behalf of the Police Medical Appeal Board on 22 December 2008 certifying that Mr Gardner was permanently disabled from performing the ordinary duties of a police officer in respect of his knee problem. On the second part of his report concerning capability, Dr Slovak said that he would be available for sedentary, administrative or investigative (non-confrontational) work.

18. Mr Garner submitted his resignation from the police service on 4 February 2009, effective from 4 March.

19. Mr Gardner instigated the internal dispute resolution procedure (IDRP) stage 1 on 5 November 2009. He believed that the Authority’s refusal to grant him an ill health retirement pension was perverse. He also claimed maladministration by the Authority in their handling of the process.

· He believed that the decision making process was flawed

· He believed that the whole process had been subject to deliberate delay and obstruction

· He believed that there had been external interference in medical determinations which had also been influenced by pension considerations

· He believed there had been an inappropriate influence by targets in the decision process on whether to retire or retain him.

· The stage 1 decision letter was issued on 22 January 2010 and noted that there was no right to appeal a decision made under Regulation A20 other than through a Judicial Review by the Crown Court. It went on to say:

‘1. Although there was a delay of nearly three months from when you submitted your request for ill health retirement and when the SMP saw you, I believe there was no deliberate delay in progressing your case. The delays were not unreasonable taking into consideration that it was peak holiday season and the SMP only works one day per month for the Force.

2. I acknowledge that there were some further and possibly avoidable delays in both the undertaking of the internal review and the progressing of your appeal. However, since the review was subsequently undertaken and your appeal progressed, I do not believe that this alone constituted maladministration.

3. I concluded that it was not unreasonable for the SMP to have been provided with a file, which may have contained a large amount of information, some of which may not have been relevant. Information regarding the nature of previous employment and any previous injuries is provided to enable the SMP to have a complete understanding of an individual’s background. I have concluded that there is no evidence to support that the value of your pension benefits was a factor in the SMP’s decision.

4. Although I have acknowledged there were some delays, I feel that the correct processes were followed in accordance with the Police Regulations. Following your request for medical retirement you were examined by the SMP in accordance with Regulation H1 and your subsequent appeal was heard by the PMAB in accordance with Regulation H2. The decision whether to retain you was made by the Police Authority in accordance with Regulation A20, taking into account a number of factors, including the PMAB findings and Home Office guidance.

5. I cannot find any evidence that the decision to retain you was purely driven by targets as you have suggested, particularly given the PMAB, which stated that you were able to continue to undertake some of the duties of a Police Officer.

6. Your original scheduled meeting with the PMAB was cancelled at short notice and whilst this was regrettable, the meeting did take place the following month and you suffered no detriment because of this delay.’

20. Summary of Mr Gardner’s position
· In applying under Regulation H1, he was attempting to get his disability recognised and a decision made as to his future;

· It was his intention to return to work for the police if reasonable adjustments were made or, if granted ill health retirement, commence another career;

· The decision making process was not followed correctly and there was considerable and deliberate delay caused by the Authority’s Occupational Health department;
· The Occupational Health department refused to acknowledge the extent of his disability and making an application under Regulation H1 was the only avenue available for him to push the matter forward with the Authority. The Authority chose to interpret this as a request for ill health retirement;
· The position he was expected to fill following the Regulation A 20 decision to retain him as a police officer required that he be able to carry out the full operational duties of a police officer, despite the PMAB saying that he would not be capable;
· He commenced service as a full time police officer in 2002, but became part time in 2004. He applied to return to full time service in October 2007 but his request was refused until he was able to undertake his contracted part time hours:
· Following the A20 meeting he was retained in part time service. The Authority did not implement reasonable adjustments and reduced his pay to zero effectively forcing him to resign. He says he should either have been retained in full time service following the meeting and afforded the opportunity to earn a full pension, or offered an ill health pension with or without suitable alternative employment;
· The decision not to retire him was perverse.

Summary of the Authority’s position  
· The decision to identify a suitable role for Mr Gardner was entirely consistent with the findings of the PMAB which did not support ill-health retirement

· The allegations against Occupational Health were investigated by an independent consultant who found no evidence of maladministration

Conclusions

21. Following appeal, the decision of the SMP that Mr Gardner was not permanently disabled was overturned by the PMAB. The PMAB’s decision was not that he was permanently disabled from performing all of the duties of a police officer, but only some of them.

22. There was therefore scope under the Regulations to offer Mr Gardner a position that involved work within the wider duties of a police officer and the PMAB suggested roles including control room duties, administrative work, gathering of prosecution evidence, or monitoring CCTV surveillance.

23. The Director of Personnel identified what he believed to be a suitable position for Mr Gardner in the Hi-Tech Crime Unit, Crime Support in Birmingham, Whether the role offered was suitable or not within the terms of any risk assessment is an employment matter, and not for me to determine.

24. I do not therefore uphold this part of the complaint.

25. Mr Gardner says that the Authority caused undue delay to the process and was driven by targets to reduce the number of ill health pension awards.

26. The agreed progress regarding ill health early retirement in accordance with the Regulations is laid down in the Police Negotiating Board (PNB) Circular 03/19 (6 January 2004) (see Appendix 2). 

27. Mr Gardner originally made an application under Regulation H1 on 8 June 2007 with the decision to retain him as a police officer under regulation A20 being made following a meeting on 18 December 2008.

28. The PNB circular lays down a timetable for the various stages of the process. The first is that the FMA should submit his advice to the SMP within 28 days of being requested to by the Authority. The FMA was aware of the request by 28 June 2007 and his report to the SMP was dated 17 September 2007. The delay appears to have been caused in the main part by the need to obtain up to date medical reports.

29. Having received the SMP’s report, the Authority has 7 days to pass a copy to the officer for comment, to make representations, or to appeal. The SMP signed his report on 19 November 2007 and Mr Gardner indicated his intention to appeal on 27 November and thus would have received it within 7 days.

30. Mr Gardner submitted his case for an internal review of his case on 11 January 2008. It was decided at a case meeting on 17 January that the SMP should review his original decision in light of the new medical evidence. He did not issue his report until 31 March 2008. On the basis of his report, the FMA wrote to the Authority on 2 April and recommended that the case be reviewed by a PMAB. There was then a delay of around a month before Capita confirmed receipt of Mr Gardner’s appeal on 6 May 2008 and advised him that a date for a PMAB was being arranged.

31. Mr Gardner was originally given seven weeks’ notice of the date of the PMAB on 3 September 2008 but this was quickly cancelled. He was given ten weeks’ notice of the revised date which exceeds the two months’ envisaged by the PNB circular. A meeting was held on 18 December 2008 to decide whether, under regulation A20, Mr Gardner should be retained as a police officer. Mr Gardner says that he received an undated letter confirming the Authority’s decision to retain him on 13 January 2009 and this falls within the 28 days envisaged by the PNB circular.

32. There appear to have been unexplained delays in the process of considering whether Mr Garner was permanently disabled and whether or not he should be retained by the Authority. These delays will no doubt have caused Mr Gardner additional stress at the same time as he was trying to overcome the effects of the injury sustained in the course of his duty. I make a modest award that recognises this below. The delays did not, however, affect the overall outcome of the process.

Directions   
33. Within 28 days of this Determination, the West Midlands Police Authority shall pay £150 to Mr Gardner in recognition of the delays caused by them during the consideration of his application for ill health retirement and subsequent consideration of his retention as a police officer under regulation A20
JANE IRVINE 

Deputy Pensions Ombudsman 

28 October 2011

APPENDIX 1

Relevant Rules under the Police Pension Regulations 1987 / 256

Compulsory retirement on grounds of disablement

A20.  Every regular policeman may be required to retire on the date on which the police authority determine that he ought to retire on the ground that he is permanently disabled for the performance of his duty:

Provided that a retirement under this Regulation shall be void if, after the said date, on an appeal against the medical opinion on which the police authority acted in determining that he ought to retire, the medical referee decides that the appellant is not permanently disabled.

Reference of medical questions

H1.—(1) Subject as hereinafter provided, the question whether a person is entitled to any and, if so, what awards under these Regulations shall be determined in the first instance by the police authority.

(2) Where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions—

(a) whether the person concerned is disabled;

(b)whether the disablement is likely to be permanent;

Appeal to medical referee

H2.—(1) Where a person has been informed of the determination of the police authority on any question which involves the reference of questions under Regulation H1 to a selected medical practitioner, he shall, if, within 14 days after being so informed or such further period as the police authority may allow, he applies to the police authority for a copy of the certificate of the selected medical practitioner, be supplied with such a copy.

(2) If the person concerned is dissatisfied with the decision of the selected medical practitioner as set out in his certificate, he may, within 14 days after being supplied with the certificate or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule H, give notice to the police authority that he appeals against the said decision, and the police authority shall notify the Secretary of State accordingly, and the Secretary of State shall appoint an independent person or persons (hereafter in these Regulations referred to as the “medical referee”) to decide the appeal.

(3) The decision of the medical referee shall, if he disagrees with any part of the certificate of the selected medical practitioner, be expressed in the form of a certificate of his decision on any of the questions referred to the selected medical practitioner on which he disagrees with the latter’s decision, and the decision of the medical referee shall, subject to the provisions of Regulation H3, be final.

APPENDIX 2

POLICE NEGOTIATING BOARD (PNB) Circular 03/19 (6 January 2004)

14. …there may be cases where an officer who considers that he or she is permanently disabled feels obliged to ask management that the police authority put the HI process into effect. The office should back this up with evidence of permanent disablement from his or her GP, or other medical practitioner he or she has been referred to.

17. Where the police authority decides to refer the case to the SMP (Selected Medical Practitioner) it should normally be via the FMA (Force Medical Adviser)…

19. To assist the SMP, the FMA’s advice will consist of two sections: a medical background and opinion…

22. The police authority should request the FMA to complete the advice to the SMP within 28 days…

26. The first question for the SMP is to determine whether the officer is permanently disabled within the meaning of regulation H1…

27. Where the SMP concludes that the person is permanently disabled, he or she should go on to complete a supplementary report (Part 2 of the report) to the police authority on the officer’s capability…

28. Once the police authority has received the report from the SMP, it should provide the officer and the chief constable an opportunity to comment, make representations or appeal under regulation H2 as applicable before reaching a decision under regulation A20. The police authority should normally complete this action within 7 days.

32. The officer will have a period of 28 days following his or her personally receiving a copy of the SMP’s HI report…during which he or she may give notice to the police authority of an appeal against the SMP’s medical opinion on the H1 questions as stated in the conclusions to his or her report.

33. Where an officer has lodged an appeal the police authority should acknowledge receipt of this and at the same time remind him or her of the requirement to provide a written statement of the basis of appeal within 28 days following the date of lodging the appeal.

35. Regulation H3(2) allows a police authority and an appellant to agree to refer a decision back to the SMP for reconsideration…If the offer is made and the appellant agrees the matter should be referred to the SMP accordingly. If no offer is made or the appellant does not agree the appeal should be forwarded to the Secretary of State in accordance with H2.

54. An appeal will be heard by a board of medical referees.

69. Wherever possible the appeal board should arrange by telephone to set a date which it knows is suitable for both parties. However, in any case, both parties will be notified in writing of the date, time and place of the appeal hearing. The notification will give at least 2 months’ notice of the hearing date…

71. The notification referred to in paragraph 69 above will also inform each party that a statement of the case together with any supporting written evidence must be provided to the board and the other party no less than 35 days prior to the hearing date.

91. The board will not inform the parties of its decision on the day of the hearing; the board must instead produce a detailed report of proceedings and its decision on the relevant medical issues and send it to both parties and also the Secretary of State. This should normally be sent within 10working days…

92. Regulation H2(3) states that the medical decision of the board is final, subject to a review under regulation H3…

37. Where the medical referee overturns an SMP’s decision that an officer is not permanently disabled, the police authority should arrange, in consultation with the FMA, for another SMP to be given a copy of the medical referee’s H2 decision and for the new SMP to provide a report to the police authority on the officer’s capability in the light of the appeal outcome.

38. Where the officer has been assessed by the SMP or, on appeal by the medical referee as permanently disabled, the chief constable should within 28 days of receiving the medical authority’s assessment submit a report to the police authority containing the following:

· Confirmation that he or she has seen parts 1 (H1) and 2 (capability) of the SMP’s report

· An assessment of the officer’s suitability and aptitude for retention.

· An assessment of the posts available, and the scope for retaining the officer in the force in order to continue with a police career

· A recommendation as to whether the officer should be retained.

40. Before a permanently disabled officer may be returned to duties in a force, it will be necessary to consider the need for a risk assessment in respect of any posts he or she will be expected to hold.

50. Where the officer has been assessed as permanently disabled, the police authority should consider all the evidence before it before reaching a decision under A20. The police authority will bear in mind the policy presumption in favour of retaining the officer until normal retirement age wherever that is practicable. Key factors include:

· length of service still to serve, rank etc;

· the SMP’s advice on the officer’s capabilities;

· the chief constable’s advice…

· whether the office wishes to remain in the force – the officer’s opinion will inform but not determine the authority’s decision…

51. If retention is not practicable, the officer should be medically retired. The police authority should aim to reach a decision, with the reasons stated, within 28 days of last receiving comments or advice on the case whether from the officer, chief constable or the SMP…
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