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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONSOMBUDSMAN 
	Applicant
	Mr M A Pointer

	Scheme
	Arbuthnot SIPP (the SIPP)

	Respondents
	Arbuthnot Latham & Co. Ltd (Arbuthnot Latham)


Subject
Mr Pointer’s complaint is that Arbuthnot Pension Trustees Ltd (APT), the Scheme’s administrator and professional trustee, failed to advise or inform him of the true financial position of Commercial Property Investment Group (CPIG) and allowed the reinvestment (in 2005) of his matured loan note (Marden Secondary) in a new investment with CPIG and that, as a result of their failure to do this, he has lost £39,600.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint is not upheld against Arbuthnot Latham, who have accepted responsibility for APT, as:

· there is insufficient evidence to say that APT provided more than factual information to Mr Pointer about the new investment;

· when the investment became questionable they took reasonable steps to try and verify the situation before reporting the matter to investors.

DETAILED DETERMINATION

Material Facts

1. In 1999, acting with the then co-trustee Beckett Pension Trustees Limited, Mr Pointer (along with other SIPP and SSAS policyholders) invested part of his SIPP funds in a five year loan note with Marden Secondary Limited (a commercial property investment company), part of the Marden Group. 

2. In 2000, the SIPP and SSAS investors transferred to Arbuthnot Latham, when two client relationship managers joined APT from Beckett Pension Trustees Limited. APT were the administrator and co-trustee (‘Scheme Trustee’) with Mr Pointer (together the ‘Member Fund Trustees’) of Mr Pointer’s SIPP until May 2008. 
3. As relevant, under the SIPP’s ‘Master Trust Deed and Rules’:
Regulation 15:

“The Scheme Trustee, or the Member Fund Trustees as the case may be, shall exercise the powers under clause 11 to 13 only in accordance with any directions given by the relevant Member, or any professional individual or body acting with the prior written authorisation of that Member, except that:

… 

15.2 neither the Scheme Trustee nor the Member Fund Trustees (if any) shall make or retain any investment or enter into any transaction which would in the opinion of the Scheme Trustee breach the provisions of the Scheme or of any Arrangement or prejudice the status of the Scheme as a Registered Scheme…”
4. Under the terms of the ‘Arbuthnot Pension Trustee Limited SIPP Member Agreement’:

 “APT does not provide investment advice, or act as Investment Manager to the Arrangements, or accept any liability for the performance or choice of investments or performance or choice of any Investment Manager.  
…

“The member will be responsible for agreeing the investment strategy with the Investment Manager/Adviser, subject to the restrictions on allowable investments referred to above.”
5. Following the reorganisation of Marden Group, Marden Secondary transferred to Commercial Property Investment Partnership Limited (CPI), a wholly owned subsidiary of Commercial Property Investment Group (CPIG). Both companies were controlled by a Mr Gregory.
6. Mr Gregory was made aware that pending changes in pensions’ legislation meant that the SIPP investors would not be able to renew their loan notes for a further five year term when they expired in 2004 (the SSAS investors were not affected by this).
7. Mr Gregory sought advice from APT, DSC (a specialist venture capital and investment advisory firm) and Howard Kennedy (Solicitors) on how SIPP investors could continue to invest in the property portfolio (albeit indirectly). A Unit Trust structure was agreed. 
8. In February 2004, APT issued a report (as at 31 December 2003) from CPIG to the loan note holders in Marden Secondary Limited. The report set out the current status of the portfolio, the anticipated return on loan note holders’ capital and the options available to them upon maturity of the loan notes, advising SIPP investors:

“Changes in pensions legislation since the inception of the Fund in 1999 have legislated against Self Invested Personal Pensions (SIPP’S) investing or lending directly to property investment companies, although the Government’s current Green Paper on Pensions Reform seems to allow such investment when it becomes law in 2005.

In consequence, we have established an Exempt Unauthorised Unit Trust which is a permitted investment for all pensions schemes under current legislation. Such Trusts can in their own right invest in property investment companies, and it is this vehicle that will be the custodian of ongoing investment by Loan Note Holders.” 

9. They enclosed a Memorandum asking existing loan note holders for an indication of their reinvestment intentions. Mr Pointer completed the questionnaire selecting ‘Yes’ against the options:
“I would like to re-invest my capital and surplus, and would like to consider investing further funds as well” and “I would choose 6% Guaranteed Running Yield and a 33% share of capital surplus on redemption”.

10. In mid-2004, DSC assisted with the writing of an Information Memorandum for the new investment scheme. DSC subsequently became the FSA authorised Operator to the Investment.
11. There were delays in establishing the new investment, so the term of SIPP investors existing (Marden Secondary) loan notes was extended (with the agreement of the SIPP investors) – coupon payments continued to be paid to SIPP investors over this period.
12. In December 2004, APT notified Mr Pointer that the difficulties in establishing the Unit Trust (‘The Commercial Property Investment Unit Trust No.1’) had been resolved and that his re-investment could now proceed. Mr Pointer was asked to complete an Application Form and Form of Authority (from DSC) which required his witnessed signature (to confirm his intentions “as regards the investment amount and the units basis required”).

13. On the form, Mr Pointer applied to purchase 36 Class A Units of the Commercial Property Investment Unit Trust No 1 at £1000 per unit carrying a priority running yield of 6% and a 33% share of any capital appreciation on the properties. Mr Pointer signed and returned the form undated (as requested) in January 2005.
14. Mr Pointer says that APT verbally advised him and other SIPP investors that “it could be unwise not to roll-over the investment”, and that he agreed it made sense “as we were investing as a pension scheme which was looking for long term growth rather than a need to go liquid”. Arbuthnott Latham say that only technical (not investment) advice was given and factual information provided (including the circulation of CPIG reports/updates) by APT.
15. To comply with regulatory requirements, APT arranged for the SIPP investors’ application forms to be submitted by its sister company (Arbuthnot Pensions and Investment Limited - API) to DSC. Mr Pointer had no contractual relationship with API and Arbuthnot Latham say that he received no investment advice from API. For handling the documentation API received an introducer’s fee. 
16. The final structure of the investment scheme (established in the Autumn of 2005) comprised a Limited Partnership and two feeder funds (Commercial Property Investment Unit Trusts No 1 and No 2), which were supplemented with a Libor Loan from BoS (and BoS held a charge over the property assets of CPIG).
17. The Limited Partnership comprised: a General Partner (CPI General Partner Limited - responsible for the management of the partnership), a Property Adviser (CPIG - providing investment advice on property and day to day property management), Limited Partner (Royal Bank of Canada Trust Corporation Limited - RBC) and an Operator (DSC - whose role was to ensure that the investment was looked after within the terms of the limited partnership agreement). 
18. The Unit Trusts structure comprised: Unit Holders
 (APT, on behalf of the underlying SIPP investors), a Trustee (RBC) and a Trust Manager (DSC).
19. The extended Marden Secondary Loan Notes for the eight SIPP investors, who had applied for the new investment, including Mr Pointer, were paid across and deposited in the Trusts’ Royal Bank of Canada Trust Corporation Limited (RBC) account in late October. 
20. Although there is some dispute about the precise format of the form that was submitted by API for Mr Pointer (in May 2005), Mr Pointer’s investment of £36,000 purchased 36 units in Unit Trust No.1 and his SIPP subsequently received quarterly coupon payments at 6%  per year (the last interest payment received was made in March 2007). 
21. In November 2005, RBC received an instruction from DSC (on behalf of the Partnership) to transfer monies from the Trusts to CPI for investment in an office block in Cheltenham. RBC paid the monies across on 9 November.
22. In May 2006, Badger Hakim (BH) were appointed by DSC to audit the Limited Partnership. BH asked Mr Gregory (in his capacity as controller of CPIG) for completion statements on property acquisitions and valuations for properties held by the Limited Partnership. Mr Gregory advised that no specific properties had been acquired with the transferred funds and that loan notes had been issued. BH reported this to DSC who instructed BH to suspend the audit until the matter had been investigated.

23. Mr Gregory confirmed at a July 2006 meeting with DSC, RBC and APT that loan notes had been issued and that the SIPP investors (including Mr Pointer) had an interest in a portfolio comprising five properties.

24. Since, at that time, loan notes were not permitted for SIPP investors, DSC consulted with Howard Kennedy to identify the options to ensure that the status of the scheme investment was in line with the Information Memorandum. DSC subsequently agreed with RBC, Mr Gregory (on behalf of CPIG) and APT that the investment should be wound-up and monies returned to investors, subject to the wishes of the investors themselves. However, before this could be done the portfolio of properties had to be identified and valued. 

25. A file note made by APT the day after the meeting states:

“It is understood that [Mr Gregory] is proceeding with the liquidation and that the intention is…to repay the investors their original capital together with accrued interest. In due course an announcement will be made by the operator and documentation issued to the investors outlining their options.


I have asked [DSC] to ensure that we are kept informed of progress in this regard so that we can inform the investors in a timely manner”.
26. Subsequently, Mr Gregory variously advised DSC:

· in February 2007, that the investment was still held in cash;

· around a month later, that the money had been invested in one property;

· shortly after that, that the money had still not been invested in any properties;

· later, that he had been mistaken and the monies had been invested in five properties (but not in the Partnership’s name, but two of CPIG’s subsidiary companies (also controlled by Mr Gregory), which held the properties on trust for the Limited Partnership);
· finally, in April 2007, that the Limited Partnership had in fact purchased one property (Oriel House) in November 2005. DSC’s legal adviser (at that time Speechly Bircham) checked Mr Gregory’s claim, which raised a new concern over gearing on the portfolio.
27. DSC and RBC decided that Arbuthnot Latham should be informed. Speechly Bircham wrote to Arbuthnot Latham on 23 May 2007:
“Although we lack accurate, verifiable evidence, from the limited information available to us we have had cause to advise Dover Street and the Trustees [RBC] of our suspicion that a breach of trust may have occurred”. 

28. Speechly Bircham advised that despite a series of meetings and email communications with Mr Gregory they were no nearer establishing: the whereabouts and current value of the Limited Partnership assets, whether the assets were in commercial property or cash awaiting investment in property, if the assets were sufficient to repay the BoS Libor Loan and the sums that SIPP investors would be entitled to in accordance with the Information Memorandum. Speechly Bircham asked Arbuthnot Latham if they could assist with answering these questions and resolving their concerns.  
29. Arbuthnot Latham replied that in respect of the Trusts they had not been provided with certificates for either units or loan notes and that the only recent document they had received was a quarterly interest statement which on its own did not show whether the holdings were in units or not.
30. Speechly Bircham notified Arbuthnot Latham that in their opinion the Trusts were established and functioning (in the autumn of 2005) and that any references to loan notes in the quarterly statements issued by Mr Gregory after that date were in error. To support their view they enclosed documentation in DSC’s possession: a certificate of limited partnership interest in the name of RBC respectively for Unit Trust No 1 and 2; unit trust certificates for SIPP investors (including Mr Pointer’s) and email exchanges between DSC and Arbuthnot Latham on 12 October 2005 discussing the SIPP holders unit trust applications and particular investor funds coming into the unit trusts.
31. In June 2007, at a meeting between DSC, Speechly Bircham, RBC, APT, Mr Gregory and his solicitors it was agreed that there should be an audit of the CPIG group of companies to establish what assets (properties) the SIPP (and other) funds had been invested in, what liabilities (charges) there were against these assets, whether the assets had been co-mingled with other assets, and if so how to ring fence those assets to protect investor interests. The intention remained to wind-up the investment scheme.
32. In July, following discussion with Speechly Bircham, Arbuthnot Latham brought the matter to the attention of the FSA and thereafter submitted regular updates to them.
33. APT circulated reports from CPIG to all SASS investors (in Marden Secondary).  These advised:

· the suspension of quarterly coupon payments with effect from 30 June 2007; and
· a further report would be provided once valuations for all the properties had been obtained.
34. On 8 August, Arbuthnot Latham wrote to DSC:
· querying why DSC had not issued to the SIPP investors the reports from CPIG and an update on the “preparation of accounts and statement of affairs”;
· that the flow of information from Speechly Bircham seemed to have stopped and requested DSC to provide a full update on the current situation and to agree “a formal process for regular communication…” 
35. DSC replied that:
· they had kept Arbuthnot Latham fully appraised of all developments in this matter;

· Arbuthnot Latham knew that DSC had been trying for over a year to procure the preparation and audit of accounts for the Limited Partnership, but had been frustrated by Mr Gregory’s inability or unwillingness to provide necessary information and documents;

· In June 2007, Mr Gregory had insisted that Gibsons (chartered accountants) conduct the audit of CPIG and DSC assumed its completion was imminent and should enable DSC “to provide investors with a full, coherent explanation of events. If we report before this exercise is complete, we risk either alarming investors unduly or omitting relevant issues of concern”.   

· “We are aware that Mr Gregory has sent to you a communication for the SSAS investors and that you have forwarded it on to them but we did not, for our part, believe that the information provided in that letter would assist the understanding of the SIPP investors and resolved to await the outcome of the audit.”  
36. On 17 August, APT circulated CPIG’s reports to the SIPP investors.
37. In reply to DSC, Arbuthnot Latham:
· requested confirmation that the audit had now been completed or if not an update from Gibsons explaining why;

· said that the first time they were aware of any issues regarding the unit trusts was when SB contacted them in May 2007;

· requested to be kept informed.

38. Arbuthnot Latham also wrote to RBC: 
“Following our meeting at Speechly Bircham on 11th June this year in connection with the above investment structure I am disappointed we seem to be no nearer to knowing exactly what has happened to the trust funds.

I would therefore be grateful if you would, in your capacity as Trustee, re-assure me that you have the matter in hand.

We have agreed with the FSA that we will keep them informed of the situation by way of a monthly update…”

           
RBC passed-on the letter to DSC for answering.

39. On 21 September Arbuthnot Latham wrote to:
· Mr Gregory that based on the information made available it appeared that the General Partner was in breach of the LP agreement and had not acted in accordance with the Information Memorandum. Arbuthnot Latham requested by return Mr Gregory’s written assurance that this was not the case.

· Gibsons Chartered Accountants requesting an update on the audits progress.

40. Later that month DSC notified Arbuthnot Latham: 
· they had concerns about the scope of Gibsons’ audit and the uncertain timetable;
· it was not their understanding that Gibsons were to audit the Limited Partnership. Their preferred auditor remained BH. Whilst BH had for the moment declined the audit due to insufficient information and Mr Gregory’s lack of cooperation they would be willing to undertake the work once the required information was made available.
41. In November2007, Gibsons notified Arbuthnot Latham that all accounts had been completed.
42. On 9 January 2008, with the agreement of Arbutnot Latham and RBC, DSC wrote to the SIPP investors setting out their concerns about the status of their investments in the Limited Partnership.  They called for an extraordinary meeting to discuss further the issues (including whether legal proceedings should be commenced against CPIG and Mr Gregory to recover the SIPP investors’ money).
43. Mr Pointer attended the meeting (with three other SIPP investors: Mr Williams, Mr Warshal and Mrs Copleston) held at the offices of Arbuthnot Latham. The meeting was chaired by DSC’s solicitors and discussed the history, current position, concerns held and the issues to be resolved about the structure of the investment with CPIG. The meeting concluded with Arbuthnot Latham agreeing to contact Mr Gregory to facilitate a meeting with the SIPP investors in order to try and resolve matters.
44. In April 2008, CPIG wrote to the SIPP (and SSAS) investors advising that BoS were seeking further financial input from them “to provide them with some comfort in exchange for the bank’s continued support through the current depressed property market”.
45. A meeting of investors was scheduled for May to decide a way forward on the scheme investment. In advance of the meeting, DSC wrote to the SIPP investors care of APT:
“Certain information has come to light in the past several weeks (in relation to which we have been in correspondence with Arbuthnot) which we believe will be very relevant to the course the investors choose to take. We are writing to ensure that, when making a decision on how to proceed with the investment in the LP, you therefore have all the relevant information in your hands particularly when you are now trying to decide whether (as Mr Gregory suggests) you should put more money into this investment, or whether (as we suggest) it should be brought to an end quickly and all urgent steps are taken to recover your money…” 

46. DSC outlined their concerns over:   
· the sale of one of the five properties in 2007;
· a potential loss on investors’ investments of 35 to 80 per cent subject to confirmation of the size of the remaining  BoS Libor Loan, though if the loan had been significantly paid down “it is possible that there has been little or no loss in equity”;
· the proposed conversion of investors’ investments into unsecured loan notes -  DSC outlined the differences between unsecured loan notes and being a unit holder in one of the unit trusts;
· Mr Gregory’s refusal to release audited accounts for some of his companies to DSC and the auditors (BH);
· Mr Gregory’s circulation of draft accounts for the Limited Partnership, which were prepared by BH based on incorrect representations by Mr Gregory.    
47. At the May meeting (convened at Arbuthnot Latham’s offices and attended by Mr Pointer, the aforementioned three SIPP investors who attended the January meeting,  Mr Gregory and representatives from Arbuthnot Latham) a proposal was agreed aimed at resolving the issue of the scheme’s investment structure:
· accounts for the Limited Partnership should be prepared to date;
· subsequently the Limited Partnership and CPIG satellite companies should be struck off at Companies House;

· loan notes as at November 2005 should be prepared for each SIPP investor equal to their investment in the Unit Trusts, thereby restoring SIPP investors to their pre November 2005 position and placing them in the same position as the SSAS investors – loan notes were permitted following a U-turn in legislation prohibiting SIPP’s from directly lending to property investment companies.

48. All SIPP investors were written to detailing the proposal and seeking their agreement to it. 
49. Following a June meeting with BoS, CPIG wrote to the SIPP (and SSAS) investors informing them that the terms of the Libor Loan arrangements had been in breach for some time and without additional investment from investors it was likely that BoS would withdraw their support. An election form was attached for investors to sign to agree a further 10 per cent loan to CPIG (the funds to be held in a separate interest bearing deposit account to be accessed by BoS if there was a shortfall in monthly interest payments by CPIG). Mr Pointer agreed to lend a further £3,600. 
50. Following the injection of additional investment from investors, BoS agreed to maintain the loan. However, in 2010 following the expiration of the current loan and BoS’ revaluation of CPIG’s property portfolio highlighting a significant shortfall in the asset cover of the Bank’s security against the debt, BoS appointed an LPA Receiver over the property assets of CPIG and associated companies, which resulted in a total loss for all loan note holders.
Summary of Mr Pointer’s position
51. Mr Pointer submits that APT:

· advised him (and other SIPP investors) to reinvest his (their) matured loan note(s) (Marden Secondary) in a new investment scheme with Commercial Property Investment Group Limited (CPIG);
· circulated reports from Marden Group and CPIG setting out a history of successful investment in properties, without first satisfying themselves on the accuracy of the reports and financial position of Marden Group/CPIG; 

· inserted part of his application for the investment scheme, which subsequently did not proceed in that form, in an application for a revised version and failed to forward the amended Information Memorandum to him;
· failed to obtain current accounts for Marden/CPIG before allowing the investment;

· denied him (and other SIPP investors) the option to take action to protect his (their) investments by failing to disclose in a timely way:

· the difficulties in establishing whether or how CPIG had invested the Trust funds;

· the concerns raised by Dover Street Capital (DSC) about the status of the investment scheme;

· subsequent discussions about restructuring or winding-up the investment scheme;

· that CPIG were in breach of banking covenants and had a shortfall of profits due to high operating costs; 

· allowed the Trust funds to be invested in unsecured loan notes.
52. Mr Pointer says:
· if asked the majority of investors in CPIG loan notes (SIPP and SSAS) would confirm that they received investment advice from APT and relied upon it and two investors (Mr Williams and Miss Horrex) have already given that confirmation;
· with hindsight it is apparent that APT staff gave advice verbally (either over the telephone or at meetings), but that was in the  nature of the relationship that had been established over many years between APT and investors;

· the fact that there are no records of the telephone conversations between APT staff and investors is a failure of APT’s administration and does not mean that no advice was given;

· APT staff without personal skills in Accountancy failed to fully appreciate the information to which they were privy.  Meaningful accounts were filed (for the CPIG group of companies) in July 2004 which showed a deficit at December 2003 of £267,289. If the true position had been understood in 2004, liquidation of CPIG would have ensured the recovery of the majority of investors’ monies.
· Whilst Mr Gregory was the principal culprit, APT circulated reports from CPIG without questioning them. Reports issued in June and December 2003 did not disclose that although profits had been made on property investments these had been absorbed by overheads
Summary of Arbuthnot Latham’s position  
53. Arbuthnot Latham submit that:
· no evidence has been submitted by Mr Pointer of maladministration by APT (as administrator or co-trustee of his SIPP) in this matter;  

· all investment decisions rested with Mr Pointer;

· accordingly, APT passed onto Mr Pointer the reports/updates and information they received from Marden/CPIG;
· Mr Pointer responded to a direct financial promotion by CPIG to participate in the property portfolio investment via Unit Trust No.1. 
· Mr Pointer’s claim that he was verbally advised by APT to “roll-over his investment” in Marden Secondary Limited to CPIG is unsubstantiated;

· APT provided no investment advice, only technical advice (such as that the investment was permitted by HMRC to be held in the SIPP) and information;

· it was for Mr Pointer to satisfy himself on the financial position  of Marden/CPIG and not APT’s responsibility;

· Mr Pointer has no grounds for claiming that APT allowed the funds to be invested in unsecured loan notes;

· meaningful accounts on CPIG were not available when Mr Pointer decided to initially invest in the new scheme investment; 

· in 2007 DSC highlighted issues they thought of concern about CPIG, but it was not until the end of that year that those concerns were substantiated and then Arbuthnot Latham, DSC and RBC agreed to inform investors (to have passed on such claims beforehand would not have been appropriate - “APT were aware that many scheme members had personal and business allegiances to Peter Gregory and would not take kindly to unsubstantiated allegations being circulated among the other clients”.);

· Mr Pointer has failed to take into account his responsibilities as co-trustee to make investment decisions and the volatility of the commercial property market at that time (which had such a bearing on the losses incurred by CPIG).   
Conclusions

54. Mr Pointer agrees that he decided to invest in Unit Trust No.1, but says that his decision was based on the information that was made available to him, part of his application was inserted in an application for a revised version of the investment  and he did not receive the Information Memorandum dated 21 April 2005. 
55. Nevertheless, Mr Pointer’s choice of the lower risk option (6% yield) was implemented, units were purchased in Unit Trust No.1, quarterly coupon payments were paid at 6 per cent (until CPIG announced the suspension of all coupon payments) and Mr Pointer has not said that he would not have proceeded with the investment if he had received the April Memorandum. 
56. Mr Pointer has said that it was suggested to him and others that he should “roll over” his investment from the loan notes to the Unit Trust. 
57. However, I have seen no evidence in respect of this particular investment (my emphasis) to suggest that APT advised Mr Pointer (or other investors) to do this. There is not a contemporaneous note or recording of the telephone conversations that Mr Pointer had with APT. Consequently, it is not possible for me to reach a view that any advice that was given went beyond informing Mr Pointer that he could not reinvest through loan notes and that indirect investment via a Trust structure was a permitted investment. Having said that, Mr Pointer agrees that, at that time, it made sense to reinvest. 
58. From the available evidence (that is what Mr Pointer and APT have said and contemporaneous correspondence submitted) I do not conclude that by advising that the Unit Trust was a suitable investment meant that APT were recommending the investment to Mr Pointer. APT passed CPIG’s offer onto Mr Pointer (and the other SIPP investors in Marden Secondary) and it was for Mr Pointer (and the other SIPP investors) to decide whether they wished to invest their matured loan notes in the Unit Trusts.  
59. Mr Pointer says that APT were under a duty of care to check the financial stability of CPIG before allowing his investment in the new structure. 

60. I do not agree. Under the terms of the SIPP Member Agreement, APT were a joint trustee (with Mr Pointer) of his SIPP and provided administration services. Their role did not extend to that of an investment manager.

61. Prior to Mr Pointer’s decision to invest in Unit Trust No. 1 there was no reason for APT to suspect that Marden/CPIG had any financial difficulties. The priority coupon was paid over the term and extension period of Marden Secondary and the capital plus a surplus was repaid to investors. Subsequent to Mr Pointer’s investment in Unit Trust No. 1, CPIG paid quarterly instalments of the priority coupon (6% to Unit Trust No. 1 investors and 4% to Unit Trust No. 2 investors) to the SIPP investors. It was not until 30 June 2007 that CPIG advised that it was suspending coupon payments due to the rise in the cost of leveraged funding from BoS. 

62. The proposed conversion of the Limited Partnership investment into loan notes was approved by Mr Pointer (and other SIPP investors) in May 2008. Before then there is no evidence that loan notes were issued (whilst Mr Gregory had claimed that loan notes had been issued this proved not to be the case) - rather units were purchased in the Trusts and the Trusts’ funds were paid to the Limited Partnership on the understanding that they were to be used to purchase a property. 

63. DSC wrote to the underlying SIPP investors (care of Arbuthnot Latham) in May 2008 to warn them about replacing the existing Limited Partnership with a new structure to accommodate investment via loan notes and of the fundamental difference between unsecured loan notes and being a unit holder in one of the unit trusts. 

64. Mr Pointer decided to invest a further 10% of his SIPP’s funds, knowing that the terms of the BoS Libor Loan had been in breach for some time and that BoS were likely to withdraw their support for the investment scheme without additional investment from investors (albeit in the hope that he may not loose his total investment). By then APT were no longer a trustee of Mr Pointer’s SIPP.
65. Mr Pointer is of the opinion that APT should have communicated DSC’s concerns about the status of the scheme investment and subsequent discussions to resolve these (by restructuring or winding-up the scheme investment) before January 2008. 
66. DSC’s concern in 2006 and 2007 was over the status of the scheme investment (that it was not in line with the Information Memorandum) and that there might have been a breach of trust or other wrong doing. 

67. In May 2007, Speechly Bircham wrote to Arbuthnot Latham with their suspicion “that a breach of trust may have occurred”, but admitted that this was based on limited information and they lacked accurate and verifiable evidence. 

68. Arbuthnot Latham say that whilst DSC’s / Speechly Bircham’s claims remained unsubstantiated it was not appropriate to pass them onto SIPP investors. My view is that their stance was not unreasonable. If Arbuthnot Latham had spread unconfirmed suspicions to the SIPP and SSAS investors they could have damaged the investment both irreparably and unnecessarily. 

69. In August 2007, Arbuthnot Latham circulated CPIG’s reports to the SIPP and SSAS investors giving notice of the suspension of quarterly coupon payments and advising that CPIG would be discussing the position of the property portfolio with BoS and would report to the investors thereafter. Therefore, by then Mr Pointer was aware that there was a problem with his investment. 
70. Mr Gregory made it very difficult to establish what had happened to investors’ monies because he gave unclear and inconsistent answers to the queries raised by DSC and Arbuthnot Latham.

71. After insufficient information was submitted by Mr Gregory to confirm the assets of the Limited Partnership and to provide audited accounts DSC, with the cooperation and agreement of Arbuthnot Latham and RBC, decided to notify the SIPP investors of their concerns in January 2008.
72. In all the circumstances, I do not uphold Mr Pointer’s complaint against Arbuthnot Latham.

JANE IRVINE 

Deputy Pensions Ombudsman 

2 March 2012 
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