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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr  D A Brown

	Scheme
	Severn Trent Supplemental Pension Scheme (the Supplemental Scheme)

	Respondents
	Severn Trent PLC
Biffa Waste Services Limited (BWSL)

Biffa Pension Scheme Trustees Ltd (the Trustees)


Subject

Mr Brown says that his unfunded benefit under the Supplementary Scheme and the responsibility for paying it was transferred from Severn Trent PLC to BWSL following the demerger of the Biffa group of companies.  This was done without his consent and without reference to the Pensions Regulator.  He says that as a result his benefit is less secure.  He also says that he was treated less favourably than other Biffa and non-Biffa members who were allowed to transfer their unfunded benefits to a funded scheme.  Further, other members employed by other subsidiaries of Severn Trent PLC (which do not form part of the Biffa group of companies) still have their benefits in the Supplementary Scheme backed/provided by Severn Trent PLC.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because Severn Trent PLC was entitled to transfer the responsibility for the payment of his unfunded benefit to BWSL. 
DETAILED DETERMINATION

Material Facts

1. The Biffa group of companies, of which BWSL was one such company, was acquired by Severn Trent PLC in May 1991.

2. Mr Brown was employed from 2 October 1991 by BWSL as Finance Director (though beside that job title in brackets his terms and conditions also say he was a Director of BWSL and Biffa Holdings Limited).  The statement of main terms and conditions of his employment (which he acknowledged on 27 August 1991) stated that his employer was BWSL and that he would be eligible to join the Severn Trent Water Pension Scheme (now known as the Severn Trent Pension Scheme).    

3. Mr Brown became a member of the Severn Trent Senior Staff Pension Scheme (formerly known as the Severn Trent Directors’ Pension Scheme) (the Main Scheme) on 1 November 1991, contrary to his contractual terms and conditions.
4. Mr Brown’s earnings later exceeded the Earnings Cap.  In a letter dated 12 September 1994 the Group Pensions Administrator for the Severn Trent Group wrote to the Director of Personnel at BWSL.  He said that the Chief Executive had now given his approval for those members of the Main Scheme who may be affected by the Earnings Cap to be automatically covered by the provisions of the Supplemental Scheme which was an unapproved unfunded retirement benefit scheme (UURBS).  On retirement or leaving service, the pension benefits generated by earnings up to the Earnings Cap would be paid by the Main Scheme, with the balance being met by the Company.  As a consequence the Director of Personnel was asked to inform Mr Brown of the Chief Executive’s ruling and recover from Mr Brown (out of his salary) the refund of contributions of £99.50 paid to him in June because employees’ pension contributions were payable on all earnings above and below the cap (though employer’s pension contributions were restricted to the cap).  As a result, Mr Brown was also admitted to membership of the UURBS (with membership being backdated to 1 November 1991) - the UURBShaving been established by Severn Trent plc by a Deed Poll (the Deed Poll) dated 6 November 1990. 

5. The function of the UURBS was to provide ‘relevant benefits’ under Section 612(1) of the Income and Corporation Taxes Act 1988 for certain directors and senior executives of Severn Trent (or of any other Group Company) who were members of the Main Scheme (or any other schemes established by Severn Trent or any other Group Company).  Under the ‘Eligibility and Membership’ section of the Rules of the UURBS, an employee was entitled to receive additional retirement benefits from the Company (defined as Severn Trent PLC) under the UURBS by virtue of the terms of his Service Agreement.  Service Agreement was defined as the contract of employment made between the Member and the Company or any other Group Company.  A Group Company was defined as any company which was a subsidiary of Severn Trent or a subsidiary of any such subsidiary.

6. Clause 2 of the Deed Poll specified that Severn Trent PLC would ‘provide or procure the provision of pension and lump sum benefits’ for such members.  Clauses 5 and 6 of the Deed Poll also allowed Severn Trent PLC to vary the Deed and Rules at its discretion and to discontinue the UURBS. 

7. Mr Brown left the service of BWSL on 30 August 2001 and became a deferred member of both the Main Scheme and the supplementary UURBS.

8. On 4 April 2006 Severn Trent PLC announced plans to demerge its UK waste management business, i.e. the Biffa group of companies.

9. With effect from 6 April 2006, active employees with benefits under the UURBS were offered the opportunity to convert the unfunded liability into a funded benefit under the Main Scheme.  This option was not extended to ‘deferred pensioner’ or ‘pensioner’ members at that date.

10. Extracts from Biffa PLC’s Prospectus stated that BWSL (and others) would continue to participate in the Main Scheme (and other schemes of Severn Trent) for a short period after the demerger.  Following the demerger there would be a transfer to the UK Waste Pension Scheme (UKWPS) of the liabilities of the ‘approved’ benefits from the Severn Trent Schemes that related to current and former employees of the Biffa Group.  Biffa Corporate Holdings Limited would replace UK Waste Management Limited as the Principal Employer of the UKWPS, with Biffa PLC providing a guarantee of the participating employers’ liabilities up to £105 million.  Further, Biffa PLC would also assume certain liabilities relating to two former Biffa executives who were deferred members of an unfunded unapproved arrangement (i.e. the UURBS).  Clearance had been obtained from the Pensions Regulator (the PR) that it would be unreasonable to impose a contribution notice in relation to the UK Waste Pension Scheme as a result of the demerger, and it would not be reasonable for the PR to impose a financial support direction, either on any entities within the Severn Trent Group in respect of the UK Waste Pension Scheme or any Biffa Group entities in respect of the Severn Trent Schemes.  
11. Mr Brown says that he has subsequently spoken with the PR and he was told that consideration of such UURBS transfer does fall within their scope and that they had not been consulted on this UURBS transfer.

12. On 7 August 2006 Mr Brown wrote to the Pensions Manager at Severn Trent PLC asking for an explanation about how his deferred pensions would be affected by the demerger of Biffa Group and, in particular, how they would have the same financial support as they would have had without the demerger.  He expressed a preference for his pension liability to remain with Severn Trent, with an indemnity from Biffa, to ensure the same financial support was maintained.

13. The Pensions Manager replied a few days later saying that the businesses and the Trustees were mindful of the need to fully protect members’ interests and discussions about how this could be achieved were at an advanced stage.

14. Prior to the demerger from Severn Trent, a Deed of Amendment dated 12 September 2006 was completed.  The Deed of Amendment explained within the recitals section that Severn Trent wished to amend the Deed Poll and Rules so that the liability to provide a deferred pension in respect of any member who was employed by BWSL or any other company in the Biffa group of companies (referred to as “Biffa”):

“…immediately prior to entitlement to such a deferred pension arising shall remain with Biffa in accordance with the contractual arrangements in place between Biffa and any such Member…..” 
15. Clause 2.2 of this amending Deed also inserted a new sub-Rule 5.3 in the Rules which said,

“Notwithstanding sub-Clause 5.1 above, no Member nor any former director nor any former senior executive employee of the Company or any other Group Company who was, immediately before he:

(i)
ceased to be a member of Main Scheme and the Scheme; or
(ii)
left Service without being entitled to receive an immediate pension under the Main Scheme and the Scheme,
employed by Biffa, shall be entitled to a deferred pension under this Clause [Rule] 5.”
(Biffa had been defined within that deed to mean BWSL or any other company which as a result of an amalgamation corporate reconstruction or otherwise is for the time being carrying on the business of BWSL, or any other company in the Biffa group of companies).

16. Mr Brown wrote to the Pensions Manager again on 14 September 2006 expressing concern that he was being treated differently from other deferred members of the Main Scheme and the UURBS whose liabilities were being retained by Severn Trent PLC.  He also enquired about early retirement.
17. In reply, the Pensions Manager said that it had been agreed commercially that all liabilities which related to Biffa Group should be assumed by Biffa.  As a result, all current Biffa employees who were active members of any of the pension schemes sponsored by Severn Trent, as well as former employees of Biffa who were deferred members or pensioners, would be transferred to the UK Waste Pension Scheme (whose principal employer was UK Waste Management Limited, a company within the Biffa group of companies).  A joint announcement dated 25 September 2006 from Severn Trent PLC and BWSL to former Biffa employees was also enclosed.  In respect of Mr Brown’s UURBS, the Pensions Manager said in his letter that this was a contractual entitlement and the liability under the contract would pass to UK Waste Management Limited.
18. Following quotations, Mr Brown took early retirement under both arrangements from 30 September 2006 (i.e. from both the approved Main Scheme and the UURBS).  Mr Brown’s approved, funded benefits were initially paid from the Main Scheme and his unapproved, unfunded benefits were paid by Biffa’s payroll.  Mr Brown’s approved, funded benefits have since been transferred to the UKWPS.  
19. According to Severn Trent, the Biffa Group, including BWSL, demerged from Severn Trent with effect from 9 October 2006.  Mr Brown says the demerger occurred on 7 October 2006 (but nothing turns on the precise date).
20. In early January 2007 Mr Brown utilized the internal dispute resolution (IDR) procedure for each of the schemes.  In relation to the UURBS his concerns were essentially (i) the worsening of the security for his unfunded pension, (ii) the fact that other active members employed by companies within the Biffa Group (and others) had been allowed to have their unfunded benefits rolled in to the Main Scheme at 6 April 2006 whereas he had not, and (iii) the fact that he (now as a pensioner) was being paid by Biffa which was different to other pensioner members of non‑Biffa companies who were still being paid by Severn Trent PLC.  Mr Brown said that, should he be treated the same as these members and be paid by Severn Trent (who he regarded to be financially stronger than Biffa) he would not want his unfunded scheme benefits rolled into the Main Scheme.

21. From 1 April 2007 the UKWPS was renamed the Biffa Pension Scheme (BPS).  The responsibility for payment of Mr Brown’s funded entitlement (and others) was transferred from the Severn Trent Senior Staff Pension Scheme to the BPS on 12 December 2007 (the bulk transfer as at 31 March 2007 having been adjusted between the period 31 March 2007 and 12 December 2007).

22. During the second stage of the IDR Procedure for the UURBS, the Company Secretary of Severn Trent said,
· BWSL participated in the Main Scheme but as a tax approved scheme there were limits on the benefits that could be provided.  The provision of benefits in respect of Mr Brown’s earnings above the Earnings Cap was therefore a matter for agreement between his former employer, BWSL, and him rather than Severn Trent;
· He left service with BWSL before directors’ service agreements were harmonised and this promise expressly stated.  But service agreements for Biffa executives later provided that on retirement maximum permissible amounts would be paid from the Main Scheme with the balance being provided by the Company with the Company being defined as Biffa Waste Services Limited.  As a result, Severn Trent considered that the contractual obligation to pay his UURBS benefits lay with BWSL and not Severn Trent.
· Whilst the decision to include Mr Brown in the UURBS was a decision of the Severn Trent PLC Chief Executive, the Company did no consider that that decision was contrary to the underlying BWSL promise.
Summary of Mr Brown’s position

23. Severn Trent’s liability was established by the Deed Poll dated 6 November 1990, and this liability was acknowledged by the Demerger Prospectus which confirmed that “Biffa” would assume from Severn Trent liability for two former Biffa executives who were deferred members of UURBS.

24. He says his contract of employment was with Biffa Holdings Ltd rather than with Biffa Waste Services Ltd, although he was a director of the latter.  He reported to the Group Finance Director (Severn Trent plc) and the Managing Director (Biffa Holdings Ltd).  Both he and his employer paid substantial contributions in excess of the earnings cap into the UURBS. 
25. He notes that Severn Trent says that payment of his UURBS benefit is a contractual matter, but his contract of employment only refers to membership of the Severn Trent Pension Scheme although Biffa pension schemes were in existence.  He says the UURBS benefits were neither formally nor informally documented as between him and BSWL.  
26. The definition of ‘Company’ responsible for his UURBS benefit is defined in the Rules as ‘Severn Trent PLC’ or any other company which as a result of amalgamation, corporate reconstruction or other wise is for the time being carrying on the business of Severn Trent PLC.  He says that this does not allow Severn Trent to transfer its liability to BSWL, because Severn Trent still exists and is carrying out the main business of Severn Trent PLC.

27. He says that had the UURBS benefit been regarded as being provided by BSWL, provision would have been made in Biffa’s audited financial accounts.  Severn Trent PLC carried the liability for the UURBS benefits in its own accounts.

28. He says that active members of UURBS had their benefits ‘rolled into’ the Main Scheme at 6 April 2006 at which point he was a deferred member.  He says that the relevant date to assess whether he had been treated consistently with other members was at the date of the transfer of the fund to ‘Biffa’ in October 2006 at which point he was a pensioner.

29. It is irrelevant what Biffa directors agreed to in service agreements entered into in 2004 since this was several years after his employment with BSWL had been terminated.  Even if the definition of Company at that time was ‘BSWL’, the rules applying to him were those in force at the date he left service.

30. Correspondence from Severn Trent PLC in September and October 2006 and Biffa PLC’s Prospectus all confirm that Severn Trent PLC considered him a member of the Supplementary Scheme up to the date of the demerger, and after the date of the Deed of Amendment, dated 12 September 2006.  It also sought Severn Trent PLC’s consent to the early payment of his benefits from the UURBS and stated that his benefits under the UURBS would transfer to Biffa following the demerger.  He was therefore a pensioner from 30 September 2006 and a deferred member prior to that date.

31. Whether or not he was a member of the Supplementary Scheme or BWSL had become responsible for this UURBS benefits from 12 September 2006 clearly depends upon whether Severn Trent PLC can unilaterally change the rules of the Supplementary Scheme to my detriment, and apply those changed rules to only two deferred members who had been employed by companies within the Biffa group of companies (and not to other deferred members who had been employed by other Severn Trent group companies).
32. If the Deed of Amendment is valid, he believes he (and the other former Biffa employee) has been singled out and treated unfairly and adversely compared to other deferred members of the UURBS at 11 September 2006.

33. Trustees of a funded scheme have a duty to act in the best interests of the members.  In the case of the UURBS Severn Trent PLC was the equivalent of the Trustee but it is clearly not acting in his best interests as a member but in its own interests.  He believes it is highly questionable whether Severn Trent PLC can remove its liability by its Deed of Amendment.
34. If the Deed of Amendment did not remove its liability to him at 12 September 2006, then he was a pensioner and he believes he has been singled out and treated unfairly to other Supplementary Scheme pensioners who had been employed by other Severn Trent group companies.

35. He has suffered loss.  Essentially the value of an annuity backed by BWSL (or the Biffa Group) is less than the value of an annuity backed by Severn Trent PLC, given Biffa’s lower credit standing.
Summary of Severn Trent PLC’s position

36. The provision of Mr Brown’s UURBS benefit was, and remains, a contractual matter between Mr Brown and his former employer, Biffa Waste Services Ltd.

37. At the time of his employment with BWSL, his service agreement envisaged membership of the Severn Trent Water Pension Scheme, not the Main Scheme or the provision of additional UURBS benefits in respect of earnings above the ‘cap’.  However, Mr Brown became a member of the Main Scheme and the UURBS although his service agreement was not updated to reflect his actual pension scheme membership and his UURBS benefit from BWSL. Nor was it formally documented.

38. Although his service agreement was not updated, subsequent to his leaving, other Biffa directors’ service agreements were updated and the UURBS promise expressly stated.  This was not a new promise, but documented an existing promise.  Notwithstanding that Mr Brown’s service agreement was not updated in this manner prior to him leaving service, Severn Trent has no reason to believe that the contractual promise made to Mr Brown was in any different terms.

39. Mr Brown refers to the terms of UURBS as demonstrating the requirements for his UURBS benefits to be provided by Severn Trent rather than BWSL. The UURBS however envisages that members’ UURBS benefits may be paid by Severn Trent or another entity.

40. It was necessary for individuals benefiting from the UURBS to pay contributions in respect of these benefits.  As BSWL was ultimately responsible for the provision of those benefits, it was acceptable to BWSL for those contributions to be paid to the Main Scheme.

41. Given that the obligation to provide the UURBS benefit was a contractual promise from BWSL to Mr Brown, there was no obligation on Severn Trent to seek the consent of, or consult with Mr Brown in relation to the payment of his UURBS benefit by BWSL.  At the demerger, the liability to pay UURBS benefits to former Biffa employees remained with Biffa. As a consequence, as a former Biffa employee, Mr Brown’s UURBS benefits have been paid by Biffa. 

42. Mr Brown says that he was not treated consistently with other Biffa executives who were allowed to ‘roll in’ their UURBS benefits into the Main Scheme at 6 April 2006.  Severn Trent and Biffa agreed to allow active members at 6 April 2006 with UURBS benefits to roll them into the Main Scheme.  There was no obligation on Severn Trent or Biffa to allow this and such an offer was not extended to deferred members.  As such Mr Brown was treated consistently with other Main Scheme deferred members.  Mr Brown has been treated consistently with the other former Biffa executives entitled to UURBS benefits at 6 April 2006.  Severn Trent continues to pay UURBS benefits for those pensioners who were in receipt of UURBS benefits prior to the demerger.  These were not former Biffa employees.
Summary of Biffa Pension Scheme Trustees’ position

43. Mr Brown’s benefits arising from his UURBS is paid to him by the Biffa Pension Scheme’s payroll acting as agent for BWSL.  However, the liability for Mr Brown’s benefits arising from the UURBS is not met out of the funds of the Biffa Pension Scheme (BPS) and is refunded to the BPS by BWSL in full.

44. The substance of Mr Brown’s complaint does not relate to the Biffa Pension Scheme and is not therefore a matter for the Trustees.

45. The complaint relates to Brown’s UURBS benefit which is a matter of contract between himself and his employer.

Summary of BWSL’s position

46. The provision of UURBS benefits is, and always has been, a contractual matter between Mr Brown and his employer, BWSL.

47. When he commenced service with BWSL in 1991, this contractual promise was not set out in directors’ service agreements.  This was rectified after he left service, and details were subsequently included in directors’ service agreements on the same terms as had applied to Mr Brown.  In determining his position BWSL has had regard to these later service agreements that codified the contractual promise. There is no reason to suspect that Mr Brown’s terms of service were intended to be different to those of other directors.

48. The BWSL service agreements state that where an individual is subject to the Earnings Cap, maximum benefits will be paid from the Main Scheme with the balance being provided through the UURBS.  For the purpose of this agreement, the Company was defined as Biffa Waste Services Ltd.  The contractual obligation to pay UURBS benefits therefore lies with BWSL.

49. Whilst Mr Brown attempts to rely on the 1990 Deed Poll which established the UURBS as evidence that provision of his unfunded benefits was an obligation of Severn Trent, Clause 2 provides that Severn Trent will ‘provide or procure the provision of pension and lump sum benefits’ for members.  It was therefore anticipated that benefits under the UURBS might be provided by a company other than Severn Trent.

50. The 1990 Deed was amended by a Deed of Amendment dated 12 September 2006 executed by Severn Trent so as to extinguish any liability to pay deferred pensions to former Biffa employees.

51. The liability to pay benefits to Mr Brown under the UURBS is, and always has been, a liability of BWSL whether or not it may at some stage have jointly been a liability of Severn Trent.

52. There was no reason to consult with Mr Brown about the treatment of his UURBS benefits prior to demerger, as the liability already lay with BWSL.

53. It was not necessary to consult with the Pensions Regulator prior to demerger because the UURBS benefits were unfunded, contractual obligations between BWSL and Mr Brown and did not constitute a registered pension scheme.

54. Although Mr Brown says that Biffa’s covenant is weaker than Severn Trent’s, BWSL has met its obligation to him in respect of his benefits under the UURBS since he started receiving them in September 2006.  He has not therefore suffered any loss or injustice in relation to these benefits.

55. Mr Brown has not been treated differently to other members on demerger because at the relevant date, 6 April 2006 he was a deferred member of the UURBS and the Main Scheme and treated in the same manner as all other deferred members who had been Biffa employees and the liability for payment of his UURBS benefit remained with BWSL.

56. The option to roll benefits into the funded Main Scheme was only open to active members at 6 April 2006 and not extended to deferred pensioners such as Mr Brown.

57. In any event, neither BWSL nor Severn Trent PLC were trustees of the Supplementary Scheme.  There was therefore no legal obligation (express or implied) on Severn Trust or, to the extent it could make any decisions affecting the Supplementary Scheme, BWSL to treat all categories of members in the same way.  Even had there been maladministration, no injustice has been caused as Mr Brown has received and continues to receive everything he is entitled to.

58. The treatment of members following demerger was determined by their membership status on 6 April 2006.  Mr Brown was a deferred member of the Supplementary Scheme at that time and the retention by BWSL of the liability to pay Mr Brown’s pension was consistent with the treatment of the other former Biffa employees who were also deferred members on that date.

Conclusions

59. Mr Brown’s complaint relates to an unfunded, unapproved retirement benefit scheme.  Biffa Pension Scheme Trustees Limited is not party to this arrangement and no part of the complaint can be upheld against them.

60. Mr Brown is wrong to say that his employer was Biffa Holdings Limited as his employment terms and conditions clearly state that his employer was BWSL. The written terms and conditions of his employment (when he started to work for BWSL) made no reference to the UURBS and there appears to be no subsequent documentary evidence between him and BWSL setting out the arrangements for his membership of the UURBS.  Mr Brown asserts that without such contractual relationship with BWSL, his membership of the UURBS means that Severn Trent PLC is liable for his benefits.  Though, Mr Brown’s written contract of employment clearly failed to do this explicitly, such failure does not mean that any contractual obligation owed to Mr Brown by BWSL should then shift to Severn Trent PLC.
61. However, as he says, both he and BWSL paid substantial contributions into the funded Main Scheme in relation to earnings in excess of the “earnings cap” which were not otherwise pensionable.  This is in spite of the fact that the Supplementary Scheme was unfunded.  But there is no dispute that he was a member of the UURBS and entitled to the benefits from the UURBS.  This position could only have arisen as a result of his terms of his service.  The Deed Poll and Rules specifically says that this is how entitlement to membership and to benefit under the UURBS arises. The fact that the terms were not explicit does not affect the issue.  I have seen no evidence of any Service Agreement (i.e. contract of employment) between Mr Brown and Severn Trent, and Severn Trent PLC certainly did not employ him.  Mr Brown was not a party to the Memorandum dated 12 September 1994 even if he was subsequently given a copy of it by BWSL.
62. Whilst Mr Brown believes that it is highly questionable whether Severn Trent PLC can remove its liability, he is starting from the premise that Severn Trent PLC had the liability to begin with.

63. In an effort to show that Severn Trent PLC originally had liability for his benefits and they have transferred this liability to BWSL, I note that Mr Brown has referred to the Prospectus and the fact that it says Biffa has assumed certain liabilities.  I appreciate that one of the definitions of ‘assume’ means to take on or over.  That Prospectus was written on behalf of Biffa PLC.  Whether Biffa PLC has assumed ultimate liability from BSWL is a moot point, and the language used here and at various times has not helped the understanding of this situation.  If liability had transferred from Severn Trent PLC to BWSL or Biffa PLC (which both Severn Trent PLC and BWSL deny), then the purchase price paid for the Biffa group of companies may have been adjusted in some way to reflect that.  At base however, both Severn Trent PLC and BWSL are in agreement that the liability for Mr Brown’s benefits from the UURBS were always BWSL’s and Mr Brown has not highlighted any evidence to show the purchase price was adjusted to reflect any transfer of liability. 

64. Severn Trent has not been forthcoming about how the UURBS operated in practice.  Though Severn Trent is providing the facility, i.e. the Supplementary Scheme, and the fact that it pays the benefits under the UURBS when they fall due does not necessarily mean it has liability for them.  It is not outside the realm of possibility that Severn Trent PLC may cross-charge the subsidiary companies within the Severn Trent Group when benefits from the UURBS for their employees come in to payment, in keeping with the liability being with the respective employers under any Service Agreement.

65. The Deed Poll provided that Severn Trent could vary the terms of the UURBS in its absolute discretion and also discontinue the UURBS.  Under the terms of the Deed Poll it had the power to make the amendments which it did and Mr Brown has no contractual or other right so far as Severn Trent is concerned to prevent this.  Nor was his consent required.  BWSL was not in a position, given the terms of the Deed Poll, to prevent Severn Trent from making these amendments and I have seen no evidence of any commitment by BWSL to Mr Brown that it would at all times ensure that his benefits under the UURBS would be payable by Severn Trent. 

66. Under the UURBS under Rule 5 (re-numbered as 5.1 by the Deed of Amendment of 12 September 2006) Mr Brown’s entitlement to a deferred pension additional to his Main Scheme pension was as set out in his service agreement.  Currently his entitlement to benefits (i.e. the amount of his benefits) remains the same except that the benefits are to be paid by BWSL. Therefore, so far as his entitlement is concerned he is in no different position after the Deed of Amendment to the position he was in before. He may not like the fact that direct responsibility for the payment of his benefits has transferred to BWSL but as I have found no fault with the actions of Severn Trent or BWSL I do not see that he has a right to object to the change.  

67. In any event, Mr Brown has suffered no actual loss. Even though he has been receiving his benefits from both the approved BPS  and from BWSL since 2006, the reason for his complaint is that he fears that BWSL’s promise is of less value than a promise by Severn Trent PLC. This is a matter of speculation.  Even if I considered that there had been maladministration by Severn Trent or BWSL, without evidence of actual loss I cannot make any award.  

68. Turning now to the complaint that he was treated less favourably than other active members of the UURBS who were allowed to transfer their unfunded benefits into the funded Main Scheme.

69. Mr Brown links the transfer from the UURBS to the Main Scheme to the demerger of the Biffa group of companies from Severn Trent Group.  However, the real catalyst for this change was the new taxation regime introduced by the Finance Act 2004, with effect from 6 April 2006 (‘A-Day’).  This removed the need for UURBS by increasing the scope for provision of pension benefits under tax efficient registered pension schemes.  Severn Trent took advantage of the changes to transfer unfunded liabilities to the funded registered scheme for active members.  The option was not offered to deferred, or pensioner members at the time and Mr Brown was not therefore unfairly treated when compared to other scheme members with deferred pensioner status at 6 April 2006. Moreover, Mr Brown had no entitlement to have his UURBS benefits “rolled” into the Main Scheme as occurred with active members.
70. Mr Brown also considers that he has been treated less favourably than other pensioners and queries the validity of the Deed of Amendment.  The Deed and Rules can be varied by Deed.  So the Deed of Amendment is able to amend the provisions.  As far as I can see the Deed has been executed properly by Severn Trent PLC, who have the power to make amendments, and so it is valid.
71. From 12 September 2006, the effective date of the amendments, the Deed of Amendment introduced Rule 5.3 removing entitled to a deferred pension from the UURBS for former employees of Biffa Group.  This was in keeping with Severn Trent PLC’s wish that any member, former director or former senior executive employee employed by Biffa (defined as any company in the Biffa group of companies) immediately prior to entitlement to such a deferred pension arising shall remain with Biffa in accordance with the contractual entitlement arrangements in place between Biffa and such member, former director or former senior executive employee.  Thus, from this date Mr Brown had no rights under the Rules of the UURBS to benefits from the UURBS.  He was therefore not a pensioner at the time of these changes.  
72. It is not uncommon for one class of beneficiary (e.g. deferred members) to be treated differently to another class of beneficiary (e.g. pensioners).  I accept correspondence from Severn Trent that he was provided with states the he was still a member of the UURBS even though it was dated after 12 September 2006, but his entitlement is determined by the Deed and Rules governing the Supplementary Scheme and not by correspondence he may have received.
73. Though Mr Brown seems to accept that he has been treated like other Biffa deferred members of the UURBS, he contends that this is less favourable than the deferred members of the UURBS from other subsidiaries of Severn Trent PLC.  His argument is made without knowing what the Service Agreements of any other deferred member of the UURBS says.  Certainly a party is free to contract differently with different parties – for instance employees of BWSL were offered membership of different approved pension schemes.  Mr Brown thinks he has been singled out and discriminated against.  Discrimination would have to be on grounds such as age, sex, religion, race etc.  In this instance, the demerger/sale of the Biffa group of companies and those employees of any associated Biffa company has been the criterion on which members have been treated differently as a result of that commercial transaction.  So such criterion has not been based on any discriminatory ground.
74. As the amendment to the Deed Poll did not affect Mr Brown’s subsisting rights it would not have required the involvement of the Regulator on that account.  Beyond that it is not for me to comment on whether or not the amendment required the consent, approval or some other involvement of the Regulator.  That would be a matter for the Regulator.
75. For these reasons I do not uphold Mr Brown’s complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

28 March 2012 
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