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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss X 

	Scheme
	the Scheme (the Scheme)

	Respondents
	Sun Life Financial of Canada (SLFOC) 


Subject

Miss X’s complaint is that SLFOC failed to provide any legal authority to act on behalf of the Scheme trustee and, having done so, failed to properly distribute the death benefit which arose following the death of her partner, Mr H. SLFOC paid the lump sum death benefit to Mr H’s Legal Personal Representatives. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld only to the extent that SLFOC has caused unnecessary delay, distress and disappointment. SLFOC were not required to consider whether Miss X, or her son, were potential beneficiaries in accordance with Rule 7 of the Rules that govern the Scheme. 
DETAILED DETERMINATION

Scheme Declaration of Trust and Rules

1. The benefits of the Scheme were the proceeds of the connected policy or policies, originally insured with Confederation Life.

2. The Declaration of Trust, dated 14 February 1985, states:

“…The Employer as Trustee shall hold any benefit which may be payable under the Scheme in lump sum form on the death of a Member of the Scheme upon trust to be paid to such one or more of the Member’s Relatives or to the Member’s Legal Personal Employer Representatives in such share as the Employer shall, in the Employer’s absolute discretion, decide. Where, in the Employer’s opinion, the Member does not leave a surviving Relative, the said benefit shall be paid to the Member’s Legal Personal Representatives or to such other individual as the Employer shall decide…” 
3. Rule 2 of the Rules deals with Trustee powers and provides:

“(a)
The Trustees of this Scheme shall initially be the person or persons named in the Declaration to which these Rules are a Schedule as the Trustees or (if no such person is named) the Employer.

(b) The Employer may at any time by deed or instrument in writing remove all or any of the Trustees of this Scheme or appoint any person or persons to be new or additional Trustees of this Scheme and may so appoint the Employer as a Trustee of the Scheme.
(c) For the purposes of section 26(1) Finance Act 1970, the Administrator of this Scheme shall be the Trustees.”

4. Rule 7 of the Rules deals with Death in Service and provides:
“On the death of a Member while in the service of the Employer and before the commencement of the pension benefit, the proceeds of the Member’s Policy including that provided (if any) by the Extra Protection Benefit but excluding the Dependant’s Pension Benefit shall be applied in the following manner:
(i) So much of the policy proceeds as will provide an Aggregate Cash Death Benefit not exceeding the greater of £5,000 or 4 x times Current Remuneration at the date of death will be received by the Trustees to be paid:
(1) where the Member had attained age 75 and was a Major Director, to the Member’s spouse or, in the absence of any surviving spouse, to the member’s Legal Personal representatives, or
(2) in any other case, to such one or more of the Member’s Relatives or to the Member’s Legal Personal Representatives in such shares as the Trustees shall, in the Trustees’ absolute discretion decide but, if in the Trustees’ opinion the deceased Member did not leave surviving Relative, the said part of the proceeds shall be paid to the Member’s Legal Personal Representatives or to such other individuals as the trustees shall decide….”
““Relative” of a Member means any of (i) his widow, widower, child, parent, grandparent or the descendants of any such person or (ii) his Dependants at the date of his death.”
““Dependant” means any individual who is financially dependant upon a Member, and includes any child of his so long as such child is under the age of 18 or in full-time education or vocational training and under the age of 23.”
5. Rule 11 of the Rules deals with Withdrawal and Discontinuance and provides:
“…
(c)
The Employer shall be entitled to discontinue the Scheme at any time in respect of any one or more of the Members and if the Scheme is discontinued in respect of any Member, his benefits shall be dealt with as if he had left service…

(f) Upon a Member becoming entitled under this Rule to a pension which can be provided by the Member’s Policy, the Member’s Policy shall, if it has acquired a paid-up value, be assigned to the Member on his leaving service…

The Trustees shall give notice of such assignment to Confederation Life and shall deliver the Member’s Policy to him on his leaving service. 
(g) A death benefit payable under paragraph (f) of this Rule shall be applied as follows:

(i)
so much of the surrender value of the Member’s Policy as will provide an Aggregate Cash Death Benefit not exceeding the greater of £5,000 or 4 times Final Remuneration will be paid to such one or more of the Member’s Relatives in such shares as the Member shall have nominated by notice in writing to Confederation Life’s Chief Office for the United Kingdom or, if not so paid, to the Member’s Personal Legal Representatives…” 
Material Facts

6. Miss X brings this complaint on behalf of herself and her son, who is a minor.

7. Mr H was a member of the Scheme which was established on 14 February 1985 by the employer (the Employer). The Employer was appointed as the Trustee of the Scheme. On 17 December 1993, the Employer went into liquidation and the company was subsequently dissolved on 4 July 1996. The assets of the Scheme consisted of policies numbered PL1855735H (Protected Rights), EL2083397R (Non-protected Rights) and EL1773374B (Non-protected Rights). The policies were not assigned to Mr H upon the dissolution of the Employer. 
8. Mr H died on 23 June 2006. He died intestate and, SLFOC say, that he had not completed a form expressing a wish as to how any death benefits should be paid. His death benefit from the Scheme amounted to £41,579.62 (£20,570.51 Protected Rights benefits and £21,009.11 Non-protected Rights benefits). 
9. SLFOC were informed of Mr H’s death by Miss X and, separately, by his former wife, Mrs H. Mrs H later wrote to SLFOC and said that Mr H’s daughter, Ms B, was his next of kin as he had never re-married and that her daughter would be forwarding the death certificate together with her birth certificate to confirm her legal status. 
10. On 16 October 2006, Miss X sent Mr H’s Death Certificate to SLFOC. In her letter Miss X said that she and Mr H had co-habited since 1986, that she was the mother of his youngest child and had applied for Letters of Administration.  
11. On 19 October 2006, SLFOC wrote to Miss X requesting that she complete the enclosed Death Claim Settlement forms and provide the original policy documents, Letters of Administration and a copy of Mr H’s Decree Absolute.  
12. Letters of Administration were issued to Ms B and Ms M, a former partner of Mr H, on 4 October 2007.  
13. On 16 November 2007, SLFOC paid the total death benefit, with interest, to Mr H’s estate. In their letter they said “The Trustee of the Scheme, Sun Life Financial of Canada has paid the proceeds of the pension plan(s) above in accordance with its powers of discretion…”  

14. Miss X complained to SLFOC and then sought advice from The Pensions Advisory Service (TPAS). In a letter to TPAS, dated of 18 August 2009, SLFOC said “To ensure that the matter can be properly assessed we will require evidence of Ms X’ financial dependency on Mr H…”  
Summary of Miss X’s position  
15. Both she and her son were financially dependent on Mr H at the time of his death but SLFOC did not consider their eligibility to the benefits from the Scheme and have therefore wrongly distributed the benefits to Mr H’s estate. 
16. SLFOC did not carry out any investigation before assuming the role of trustee including enquiries about the company, the Scheme itself, the Rules and the legal position of trustees. 
17. SLFOC should not have acted as trustee without authority or paid the death benefit to the Administrators of the Estate. SLFOC have not acted lawfully and have failed to interpret information and the Scheme Rules correctly. 
18. Rule 11(g) does not properly apply as the policies had not been assigned to Mr H and it is not possible to do so retrospectively. No information has been provided as to why the policies were not assigned to Mr H, what the process would involve or who was responsible for the assignment.
19. Although Mr H had three children, only her son was dependent on Mr H at the time of his death. SLFOC did not make any enquiries as to whether Mr H had any dependents at the time of his death.
20. During their investigation into her complaint SLFOC asked her to provide evidence of her dependency on Mr H but then ignored it.

Summary of SLFOC’s position  
21. Their records show that at the time of Mr H’s death his policies were still held within the Scheme. As such they were still subject to its scheme rules and   declaration of trust and, therefore, the way in which his death benefits should have been distributed was a decision that should have been made by the scheme trustee.
22. Having assessed the claim submitted by Mr H’s Legal Personal Representatives and noting that the Employer had been dissolved some time ago they assumed the role of trustee and decided how the benefits should be paid.
23. Mr H had left service but his polices had not been assigned to him and given that there was no specific rule to cover this circumstance it was necessary to consider whether the death benefit should be paid in accordance with Rule 11(g) (member left service and policy assigned) or Rule 7(f) (member still in service). 
24. As Mr H had not nominated a beneficiary and did not have a Will in place when he died, they acted in good faith by making payment to his estate for it to be distributed in accordance with intestacy laws to his legal beneficiaries.
25. Guidance was sought from the Pensions Regulator who advised that in such circumstances an application has to be submitted to them to have the benefits assigned to the individual to enable the proceeds to be paid out. The Pensions Regulator also confirmed that such an application could only be submitted by the Legal Personal Representatives/Executors and without this they would have been unable to proceed. 

26. Whilst it appears they acted in the capacity of trustee without appropriate authorisation and paid the death benefits in accordance with the wishes of Mr H’s Legal Personal Representatives to Mr H’s estate they would have been required to do this in any event.     
Conclusions

27. Miss X believes she and her son ought to have been considered as potential beneficiaries before a decision was made as to whom the lump sum death benefit, payable on Mr H’s death, should be paid. 
28. The first question is whether the lump sum death benefit should have been paid in accordance with Rule 7(f) or Rule 11(g). Rule 7(f) applies where the Member died whilst still in the service of the employer. Mr H was a director and employee of the Employer and, whilst I have not been provided with details of precisely when his employment ended, it must, in any event, have ceased when the Employer was dissolved on 4 July 1996. Mr H did not, therefore, die in service and, whilst I do not doubt that Miss X and her son were financially dependent on Mr H at the time of his death, it is not possible for either Miss X, or her son, to receive a share of the benefits under Rule 7.    
29. Rule 11(g) applies where the Member has left the service of the Employer which, as I have already said, applies in the case of Mr H.  Rule 11 also provides that the policies, held within the Scheme by the Trustees on behalf of the Member, are assigned by the Trustees to the Member on leaving service. Thus, the responsibility for the policies transfers from the Trustees to the Member with the consequence that the Trustees no longer have any power to exercise discretion as to payment of the lump sum death benefit.   
30. There appears to be no dispute that the policies were not assigned by the Employer in its capacity as Trustee of the Scheme, to Mr H. If the policies been assigned to Mr H and Mr H had completed a form nominating Miss X or her son, or both, as beneficiaries then SLFOC would have been able to pay the lump sum death benefit to Miss X, or her son. However, even had the policies been assigned to Mr H at the proper time I do not see that the outcome would have been any different as, Mr H did not complete a nomination form. In the absence of a completed nomination form SLFOC were, in accordance with the Rules that govern the Scheme, obliged to pay the lump sum death benefit to Mr H’s estate. That is what has happened. 

31. Miss X suggests that SLFOC had no legal authority to assume the role of Trustee. SLFOC themselves appear at times to have been confused as to their role in the matter.  For instance in their letter of 16 November 2007 they say “The Trustee of the Scheme, Sun Life Financial of Canada has paid the proceeds of the pension plan(s) above in accordance with its powers of discretion…”, however, Rule 11(g) does not require the Trustees (which SLFOC were not) to exercise any power of discretion before the lump sum death benefit is paid. It simply requires the provider, in this case SLFOC, to pay the benefit either in accordance with the Member’s wishes or, in the absence of a nomination, to the Member’s estate. However they described it, SLFOC did not assume the role of Trustee; rather they carried out the duties that would have been required of them as the Scheme provider if the policies had been assigned. 
32. Miss X says that during the investigation into her complaint SLFOC asked her to provide evidence of her financial dependency on Mr H but that they then ignored the evidence she provided. In their letter of 18 August 2009, SLFOC said “To ensure that the matter can be properly assessed we will require evidence of Ms X’ financial dependency on Mr H…” It is clear from the correspondence that followed this request that both Miss X and her TPAS adviser were misled by this statement and it was not until my office’s investigation into the complaint was well under way that SLFOC explained that they had requested this information to establish Miss X’s right to bring a complaint to them rather than her eligibility as a potential beneficiary. In my view, on this and several other occasions, SLFOC’s explanations to Miss X were less than clear and have unnecessarily prolonged the matter which I have no doubt has caused Miss X further distress for which I make an appropriate direction below. 
33. For the reasons given above, however, my judgment is that Rule 7 does not apply and so there was no discretion to pay benefits and no requirement for SLFOC to have considered whether either Miss X, or her son, fell within the named class of beneficiary on the grounds of financial dependency. 
Directions   
34. Within 28 days from the date of this Determination SLFOC are to pay Miss X £250 for the inevitable distress and inconvenience caused.
TONY KING 

Pensions Ombudsman 

19 August 2010 
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