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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr G Doughty

	Scheme
	The Police Injury Benefit Scheme -  (the Scheme)

	Respondents
	The Metropolitan Police Authority - (MPA)


Subject

Mr Doughty complains that the MPA, his previous employer unfairly reduced his injury benefit in 2007 and that following his appeal  the MPA  refused to refer his case back to the Police Medical Appeal Board ( PMAB) under Regulation 32(2).  
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint against the MPA should be upheld because both it and the PMAB misunderstood the scope of the review of his injury benefit and, as a result, MPA failed to ensure that the review was undertaken correctly.

DETAILED DETERMINATION

Material Facts

1. The Scheme provides for payment at different levels (or "Bands") dependent on the degree of loss of earnings capacity. The benefit payable may be adjusted to take account of the extent to which the incapacity is attributable to an injury received in the execution of duty (known as "apportionment"). 
2. Mr Doughty sustained an injury in May 1992 while on duty and was diagnosed by the police surgeon who had examined him at the time as having bruising.   He continued to experience back pain for several years following his accident and was seen by a rheumatologist during that period. There is record of Mr Doughty suffering pain following an incident in which he was pulled of his motorbike. He was also involved in a minor road traffic accident.  In June 1998, he experienced further discomfort and received significant physiotherapy.  He returned to work but was unable to resume full time duties. 
3.  Mr Doughty was medically retired from the MPA in 1999 and was granted an injury benefit under the Scheme due to lower back pain as a result of the injury he sustained while on duty in May 1992. He was originally assessed as having a fifty five percent disablement, which placed him in band three. 
4. Following MPA’s review of his injury benefit in 2007, it decided that his degree of disablement should be reduced to band 1 as he was assessed as having a fourteen percent disablement. Mr Doughty appealed against MPA’s decision and the appeal was referred to the PMAB .The appeal hearing took place in September 2008 and Mr Doughty was supported at the appeal by a Police Federation representative. Dr Porritt, the Selected Medical Practitioner ( SMP) was also present at the appeal hearing.  
5. In his submission to the PMAB, Mr Doughty’s representative said:

· Dr Barbary had reported on 15 December 2004 that Mr Doughty had had good pain relief for five months but that the pain had returned and was as bad as it was before he had received pain relieving injections;
· the pain that Mr Doughty was experiencing was due to his back injury sustained while on duty with the MPA;
· in August 2007, the SMP had reported that Mr Doughty was capable of full time work. However, the SMP referred Mr Doughty to Mr Lucas, a spinal surgeon. Mr Lucas reported that  Mr Doughty was suffering from chronic mechanical low back pain and was able to do light semi-sedentary work but not full time work; Mr Lucas’ report was consistent with all the previous medical opinion;
· Mr Doughty has applied for several jobs but was unable to work more than sixteen hours per week and was not selected for interview because of his sickness record;

· the medication he takes makes him tired. 

6. In its submission to the PMAB, the MPA said: 

· the SMP considered Mr Doughty had multiple level degenerative changes in his back which had been shown on an x-ray and MRI scan and was consistent throughout the medical reports;
· Mr Doughty had a well established back condition prior to his accident on duty in 1992. Medical reports indicated that Mr Doughty had a pre-existing vulnerability to the development of back pain;

·  apportionment should be considered in view of the existence of his pre-existing condition;  

· the jobs that Mr Doughty had applied for had been largely full time positions.
7. Mr Doughty’s representative said in response to MPA’s submission to the PMAB:

· with regard to apportionment, Mr Doughty had several back injuries whilst on duty with the MPA;

· a report by Mr Coull, a Consultant Orthopaedic Surgeon, in March 2001 indicated that his medical condition had been advanced by five years, but if that were the case then because of the introduction of the Disability Discrimination Act he would not have been retired despite Mr Coull’s argument that he would have been.
8. The PMAB questioned Mr Doughty and established:

· Mr Doughty had low back pain;

· Mr Doughty considered fatigue was a major problem in stopping him from working for more than a couple of hours per week;

· The GP records indicated that there was a history of back symptoms since 1989 which Mr Doughty said was due to an exercise test he underwent during his training period;
· It was pointed out that he had had a considerable period of sickness absence in November 1990 because of a backache, which was prior to the incident in 1992.  
9. The SMP reported that she thought that Mr Doughty was suffering from mechanical low back pain. She said that in light of the report from Mr Coull that there was a case to be made for acceleration and she was not sure how the decision was made to retire him with an injury award back in 1999.  She mentioned that she had not carried out any apportionment in Mr Doughty’s case, as it would not have made any difference to the overall result. 
10. The PMAB were presented with the results of a clinical assessment performed by a consultant orthopaedic surgeon who concluded that at the time of Mr Doughty’s incident in 1992 that he had degenerative changes in his lower back.  
11. The PMAB identified that the key issues for it to consider were:

· to asses Mr Doughty’s functional capability;

· to determine what the medical conditions were leading to a reduced functional capability;

· to establish whether the clinical findings and stated medical conditions support the plausibility of the stated functional capacity;

· to determine the type of work Mr Doughty might reasonably perform, taking into account his capabilities, training and occupational experience;
· to assess whether apportionment was appropriate.
12. The PMAB said that the administrative court took the view that there should be a two-stage approach to determining the degree of disablement: first, an assessment of the loss of earning capacity and second, an assessment of the degree to which that loss is the result of a qualifying injury. The PMAB said that the SMP should discount the effect of any non-qualifying injury and any other cause of disablement. It went on to note that, before apportionment could arise, each factor must separately have caused some degree of loss of earning capacity itself. The PMAB said,

“In considering apportionment the SMP will therefore need to consider the issue of causation. This is a separate exercise from testing for the entitlement for an injury award by reason of the injury causing or substantially contributing to the disablement.”

13. The PMAB suggested that the issue was “would there have been a loss of earnings capacity but for the injury?”

14. The PMAB’s detailed case discussion is summarised as follows:

· Mr Doughty had a history of back problems since 1989, but the evidence suggests that his symptoms became worse after the incident of 1992. 

· the contemporaneous medical evidence at the time of the incident in 1992 was that he had suffered soft tissue injuries with no structural damage to the spine;
· he had complained of  back pain following a period of leaning over a table during work based training;

· an x- ray report in 1998 revealed multi- degenerative changes throughout the lumbar and lower dorsal spine. 

· Mr Coull, indicated in a report provided by Mr Doughty that the level of degenerative change could not have been caused by the incident in 1992, but accelerated the onset of symptoms;

· Mr Lucas in his recent report indicated that Mr Doughty had chronic mechanical low back pain and that with adjustments that he could work satisfactorily but that psychologically he may find a return to full time work difficult.  He also reported that even without the incident that there was every likelihood of him developing symptoms within the next five years which would have led to a significant compromise of his police career; 
· the medical evidence all supports the fact that Mr Doughty has chronic degenerative changes in his back but with no evidence that degenerative change has been caused by any of the injuries on duty. It is accepted however that his symptoms may have been made worse;
· Mr Doughty was extremely lucky to have have received an injury award in the first place, as acceleration of symptoms has been found not to constitute an injury on duty;

· it will be necessary for the board to look at the issue of causation to asses the level of loss of earnings capacity due to injury;

· the PMAB concluded that apportionment was entirely appropriate in this case because it was clear to them that within the single condition of low back pain, the constitutional element was by far the most significant cause of Mr Doughty’s loss of earnings, rather than the incident in 1992 or the other injuries on duty that he had received;

· the PMAB considered that at present  Mr Doughty was not able to undertake full time work;  however, the PMAB noted that there was no evidence of cognitive impairment at the time of the appeal hearing;
· Mr Doughty was able to sit for at least forty five minutes with no discomfort;

· the issue of his tiredness was to be caused by an alteration by treating specialist and therefore may not be permanent; 

· both parties accept that he was able to  do the jobs put forward by the MPA;

· the PMAB have calculated his loss of earnings at fifty seven per cent. However, the PMAB considers apportionment to be appropriate as at least seventy five per cent of his current symptoms were constitutional in origin and have nothing to do with his injuries on duty; 
· that in the absence of the incident in 1992 it was likely that there would have been a loss of earnings capacity the time of the appeal hearing; therefore the final figure assuming apportionment at seventy five per cent means that the injury award is set at  fourteen percent.   
15. Mr Doughty provided a report from Dr Chitnavis dated 12 February 2010 to this office in 2010, which he says was not available at the time of the review in 1997 and was therefore not presented to the PMAB to be considered as part of the appeal in 1998.  In his report Dr Chitnavis says that:

“It is clear ……. that there is very significant wear and tear throughout the length of the lumbar spine. This would lend credence to his view that his pension was decreased unfairly. I am given to understand……  that the board suggested this occurred because the original injury only resulted in bruising. Although one cannot say that the current appearances are directly consequential on the original injury, it is clear that the injury triggered a series of events that has incapacitated him through back pain and that the MRI scans do show severe wear and tear at several segments.”
16. Mr Doughty first raised his complaint to this office in November 2009. His complaint appeared to have been settled a year later when after various exchanges with this office it was understood that the MPA agreed to remit his case back to the PMAB for review. However, since then, the MPA has altered its position. First the MPA said in its letter to this office of December 2010 that it was not willing to refer Mr Doughty’s case back to the PMAB for further consideration. This was because he did not request a referral at the time the decision was made in September 1998 and because of the amount of time that had passed since then. There were then subsequent delays by the MPA in responding to requests for information from both this office and Mr Doughty.  In a further letter to this office dated 14 July 2011, the MPA argued that I should not consider referring Mr Doughty’s case back to the PMAB for review because by doing so I would be seeking to exercise jurisdiction to determine complaints against the PMAB, which would be outside of my remit.  

17. This office responded to MPA’s letter of 14 July 2011 on 11 August 2011 explaining why I could consider Mr Doughty’s complaint, with reference to the determination of Mr McKendrick’s complaint in June 2010.  On 8 November 2011 MPA issued an application in the High Court for a judicial review of the decision contained in the letter dated 11 August 2011. The grounds of the judicial review application were that: the PMAB was not a body over which I had jurisdiction; the decision of the PMAB was final and by requiring its determination to be reconsidered and for the MPA to refer a matter back to it for reconsideration I would effectively be exercising jurisdiction over the PMAB and; the PMAB’s decision could only be challenged by judicial review proceedings which needed to be brought within three months. The Regulations could not have envisaged that the PMAB’s decisions could be challenged so long after the event. 

18. Further consideration of Mr Doughty’s complaint was therefore suspended. However, on 4 September 2012, at the point when the trial date was due to be fixed, MPA discontinued the claim. I am therefore now able to proceed with my consideration of Mr Doughty’s complaint. 
SCHEME PROVISIONS 

19. The Police (Injury Benefit) Regulations 2006 -  (the Regulations) 
Regulation 7(5) says, “where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

Regulation This section has no associated Explanatory Memorandum

31 (3) says, “the decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”
Regulation 32 (2) says,  “the police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.”
Regulation 37(1) says, “the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

SUBMISSIONS 

Mr Doughty’s submits:   
20. the MPA and the PMAB  failed to seriously consider the medical evidence presented by Mr Lucas , Mr Coull or from his GP when they reviewed his injury benefit in 2007 and at the time of his appeal in September 2008;

21. the MPA  and PMAB made their decision on historical medical information and have not taken into account up to date medical evidence from the hospital and his GP;
22. Dr Chitnavis indicates that the injury that he sustained in 1992 whilst on duty triggered a series of events, which lead to his medical retirement;

23. his injury award was based on his ability to obtain full time employment outside the police service. However Dr Lucas had reported that full time employment would not be achievable in his case;

24. the PMAB’s decision that his back pain was not caused by any of the injuries he sustained whilst on duty was contradictory to all the medical evidence he had received before and after the appeal in September 1998;

25. the PMAB’s decision to reduce his injury award to fourteen percent even though they assessed his loss of earnings at fifty seven per cent was wrong;
26. he has applied for several full time positions since November 2007 without success.
27. the additional time taken to decide his case because of MPA’s decision to judicially review the Pensions Ombudsman’s jurisdiction has caused him and his family further financial hardship and distress. He and his family have lived with on a reduced income of around £850 per month for nearly five years.  His savings have been depleted and he is currently in arrears with his mortgage repayments.  
MPA submits:

28. it denies that it failed to comply with any agreement with this office. It has never accepted that an agreement was reached in November 2010 that it would review its decision in respect of Mr Doughty’s injury award.  The person dealing with the matter did not have the authority to give such an assurance. There was a misunderstanding as the person concerned said that if Mr Doughty had new medical evidence to submit the Medical Secretariat would consider whether a review was required. This would be a new review due to a change in medical circumstances under regulation 37 and is not the same as a reconsideration of the previous review under regulation 32(2);
29. when it issued proceedings challenging my jurisdiction the law in relation to the application of regulation 32(2) was unclear. The court in the recent case of The Queen ( on the application of Susan Haworth) v Northumberland Police Authority [2012] EWHC 1225 (Admin) held that regulation 32(2) does not have a time limit and that it is unlawful for a police authority to refuse a reconsideration irrespective of the merits.  As it is now obliged to consider whether or not there is any merit in Mr Doughty’s request for a review under regulation 32(2) and, if it appears that there may be, to proceed to a review, it is now irrelevant whether I have jurisdiction.  

30. Mr Doughty’s injury pension will now be reconsidered under regulation 32(2). It is regrettable that he has had to wait for a review until the legal position was settled but it should not be penalised for this.      
Conclusions
31. The question of reviewing injury benefits paid under the Regulations has been the subject of a number of court cases in recent years. In the case of R (on the application of Laws) v Police Medical Appeal Board [2010] EWCA Civ 1099 and the earlier case of Turner v The Police Medical Appeal Board [2009] EWHC 2867iIt was found that the police authority (via the SMP and/or the PMAB) was to consider whether the former officer’s degree of disablement had substantially altered since the last review. It was not open to the SMP or the PMAB to revisit the original decision to award an injury benefit.

32. In a more recent complaint to this office  that of Henderson v North Yorkshire Police Authority (Ref 81368/2), NYPA, the PMAB had decided that the most significant factor in Mr Henderson’s continued disability was the osteoarthritis in his right hip and that this was not caused by an accident whilst on duty in 1978. In other words, the PMAB determined that Mr Henderson’s osteoarthritis in his right hip was not a qualifying condition for injury benefit.  When Mr Henderson complained to this office, it was  determined that this amounted to revisiting the original decision made in 1991 to award him an injury benefit. This was an error on the part of the PMAB and its misconception of its role and the scope of the review was shared by police authority.

33. Dr Porritt in her report to the PMAB questioned the validity of the original decision taken by the MPA to award Mr Doughty an injury benefit.  In its submission to the PMAB, the MPA argued that Mr Doughty had a well established back condition prior to the incident in 1992. Also, that apportionment should be considered in view of the existence of his pre-existing condition.  The PMAB suggested that the issue to be considered was whether there would have been a loss in Mr Doughty’s earnings capacity if it was not for the incident in 1992.  It said that all the medical evidence supported the fact that Mr Doughty had chronic degenerative changes in his back and that there was no evidence that the degenerative change was caused by any of the injuries on duty.
34. It concluded that apportionment was entirely appropriate because in its view the constitutional element of his back injury was the most significant cause of Mr Doughty’s loss of earnings, rather than the incident in 1992 or the other injuries on duty that he had received. 

35. The question for the PMAB and MPA was whether Mr Doughty’s degree of disablement (by reference to his qualifying condition) had altered substantially since his last review. It was not for the PMAB to revisit it in September 2008. I find, therefore, that the PMAB had acted erroneously in considering whether the constitutional element of his back injury rather than the incident in 1992 was the most significant cause of his loss of earnings. I also find that the PMAB were at fault in considering whether Mr Doughty’s injury in 1992 was a qualifying condition. That decision was already taken when Mr Doughty was originally assessed for an injury award in 1999.  
36. In view of the error on the part of the PMAB in going beyond the scope of the review, it was not appropriate for MPA to accept its decision to revise Mr Doughty’s degree of disablement to Band 1. 
37. Although the case of Haworth may have clarified the law in relation to the issue of time limits for the purpose of reconsideration referrals, that case was decided in May this year yet it took nearly four months for the MPA to take steps to discontinue its action. Further, while the time issue was one of the grounds of the judicial review application the more fundamental challenge  concerned my jurisdiction.
38. I am disregarding MPA’s assertion that, because Mr Doughty did not request a referral at the time of the decision in September 1998 and the length of time that has expired since, I do not have to refer Mr Doughty’s case back to the PMAB for further consideration. This is because there are no time restrictions within the Regulations by which Mr Doughty had to raise such an appeal. This view has been confirmed in the case of Haworth. Further, there is no evidence that MPA had made him aware that there was a time limit. 
39. I am, therefore, upholding Mr Doughty’s complaint and remitting the matter back to the MPA. I find that, since Regulation 37 is silent on the matter, that no revision to Mr Doughty’s injury benefit should take effect until the appeal process has been properly undertaken and exhausted. I also find that the failure to ensure that his injury benefit was reviewed in the proper manner will have caused Mr Doughty distress and inconvenience.  In addition, Mr Doughty would have suffered further distress and inconvenience resulting from the overall delays by MPA in dealing with his complaint following his application to this office in November 2009 and as a result of the legal proceedings issued by MPA challenging my jurisdiction. 
Directions

40. I direct that, within 21 days of this determination that the MPA should write to Mr Doughty notifying him that he can submit any additional information and medical evidence for consideration as part of the review. Within 21 days of receiving notification from the MPA, Mr Doughty should respond to that notification in writing, providing any additional information he wants considered as part of the review.   

41. Within 21 days of receipt of Mr Doughty’s response, the MPA shall refer his case back to the PMAB for review and make it clear to the PMAB what it is to consider. The MPA  shall restore Mr Doughty’s injury benefit to its previous rate until a final decision is reached. Any arrears shall be paid to Mr Doughty with simple interest at the rates for the time being quoted by the reference banks. 
42. Also within 21 days of the date of this determination the MPA shall pay £1000 to Mr Doughty in recognition of the distress and inconvenience he has suffered as a result of its maladministration and its handling of his complaint to this office.
JANE IRVINE 

Deputy Pensions Ombudsman 

31 October 2012 
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