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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs J

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Mrs J considers that she has incorrectly been refused ill-health retirement under the Scheme Regulations. She complains that relevant medical evidence was not considered. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the decision maker’s view that Mrs J is not permanently incapable of efficiently discharging the duties of her NHS employment on account of physical or mental infirmity is not unreasonable based on available evidence.  

DETAILED DETERMINATION

Regulations

1. Regulation E2A of the 1995 Section of the NHS Pension Scheme Regulations provides:
“(1)
This regulation applies to a member who-

(a) retires from pensionable employment on or after 1st April 2008…
 (2)…

(b) the member’s employment is terminated because of physical or mental infirmity as a result of which the member is-
(i)
permanently incapable of efficiently discharging the duties of that employment (the “tier 1 condition”); or
(ii)
permanently incapable of regular employment lo like duration (the “tier 2 condition”) in addition to meeting the tier 1 condition…”

Material Facts

2. Mrs J was born on xx/xx/xxx.
3. She was employed by the SM NHS Trust (the Trust) as a Phlebotomist/Receptionist and was a member of the Scheme.
4. In July 2007, Mrs J went on long term sickness absence suffering from sciatica and osteoarthritis in her knees, hips and lumbar spine. She did not return to work. 

5. On 3 April 2008, Mrs J met with the Trust to review her position. The details of the meeting are set down in a letter dated 3 April 2008, which said:

“We also discussed the option of ill-health retirement. [occupational health physician] confirmed that he was unable to support the application, as he did not feel you would meet the necessary criteria for a successful application. You felt your GP would be able to support you with this process…”

6. Mrs J’s employment was terminated with effect from 19 May 2008 and, on the same day, she submitted an application for the payment of ill-health retirement benefits. NHSBSA referred Mrs J’s case to the Scheme’s Medical Advisers, Atos Healthcare (Atos), who were provided with, amongst other evidence, the following medical reports:
· a report, dated 12 September 2007, from Mrs J’s Consultant Orthopaedic Surgeon which stated:

           “…She has recently undergone a right knee arthroscopy. She was found to have some synovitis and mild osteoarthritic changes within the knee …I am at a loss to explain the symptoms she is getting in the hip area but this could certainly be coming from the hip joint. I have suggested that in the first instance we should arrange some screening blood tests and get an MRI scan of the hip. I have warned her that we may not find anything surgically treatable…”

· a report, dated 12 December 2007, from Mrs J’s Specialist Registrar in Trauma and Orthopaedics which stated:

           “…I went through the operative findings where it shows a moderate amount of degenerative changes in her medial compartment. I explained that her remaining symptoms could be due to arthritic changes. I understand she had a consultation with [Consultant Orthopaedic Surgeon] with regards to her right hip where she had a full range of blood investigations as well as a right hip MRI. I went through the results which are all within normal limits….I have discharged her from our clinic and I will be more than happy to see her on an ‘SOS’ basis…” 
7. Atos’ opinion was that Mrs J did not meet the Tier 1 conditions. Atos’ report concluded:
“…While it is accepted that she is currently unfit for her NHS role as a Phlebotomist because of inability to sit or stand for long periods, due to osteo arthritis of the right knee, further treatment with knee replacement surgery is likely to resolve the medical condition and enable a return to her employment. As the full range of treatment options for this medical condition has not been fully explored and exhausted, the permanence of incapacity associated with her medical condition has not been demonstrated…”     
8. NHSBSA agreed with Atos’ view and Mrs J was advised that her application for ill-health retirement had been rejected by way of a letter dated 23 June 2008. The letter also set out her right to appeal the decision.
9. On 1 July 2008, Mrs J instigated Stage 1 of the Internal Dispute Resolution Procedure (IDRP). Her letter did not provide any grounds for her appeal.
10. NHSBSA referred the matter back to Atos who reviewed the case and said that it was necessary to obtain further medical evidence from Mrs J’s Consultant Orthopaedic Surgeon.
11. On 11 September 2008, the Consultant Orthopaedic Surgeon wrote to Atos and said:
“…In summary, therefore, she is someone who suffers from osteoarthritic change in her right knee. She complains of right hip pain but there is no obvious cause for this at the present time.

I do not feel that she would be a candidate for a knee replacement as was asked in your letter. I should however point out that she is under the care of my colleague…but it certainly looks from the notes as if there is no indication for this at the present time. At the present time therefore there would not be an indication for a recovery period nor indeed is it appropriate to talk in terms of limitation of movement.”    
12. The Appointed Person provided her Stage 1 IDRP decision, on 26 November 2008, as follows:
“…The evidence is that Mrs J has been diagnosed with minor arthritic changes in her right knee and is not a candidate for joint replacement. She also complains of right hip pain but investigations did not reveal a cause for her symptoms.
Mrs J is also seeing her GP for a number of conditions – depression and she is taking appropriate medication, fallen arches and tendonitis in right leg. She also suffers from sciatica. These conditions are amenable to control and not usually a basis for permanent incapacity for work. From the above there is insufficient evidence to meet the criteria for ill-health retirement. Also she remains under specialist management and further specialist assessment and treatment may well result in further improvement, hence the effect on her ability to carry out the tasks of her job may improve, and permanency cannot be established….”
13. On 2 December 2008, Mrs J wrote to NHSBSA saying that they had not taken into consideration the second report from her Consultant Orthopaedic Surgeon and that further information could have been obtained from her GP.
14. NHSBSA responded on 14 January 2009 and said that all of the information provided by Mrs J’s GP and all the reports completed by her Consultant Orthopaedic Surgeon, including his report dated 7 October 2008, had been taken into consideration. 
15. On 18 January 2009, Mrs J appealed the Stage 1 IDRP decision under Stage 2 of IDRP. 

16. The Stage 1 IDRP decision was upheld at Stage 2 of IDRP on 3 February 2009. 
17. Mrs J sought help from the Pensions Advisory Service (TPAS), who on her behalf, forwarded a letter, dated 21 April 2009, to NHSBSA from Mrs J’s GP which said “Her arthritis will gradually progress as it has done over the last few years and I do not feel that she will be able to work again…”   
18. NHSBSA responded to TPAS on 4 June 2009 and said that although Mrs J had exhausted the appeals process, in light of the report from her GP, they would ask Atos to revisit her application once more. 

19. On 22 July 2009, NHSBSA wrote to TPAS as follows:
“…In considering her case and in order to have as much contemporary information as possible the Senior Medical Adviser decided to obtain up-to-date GP notes before concluding his assessment. Those have since been received and he has advised that despite the assertions of her GP, he is unable to cinclude (sic) that Mrs J meets the legislative tier 1 or 2 requirements of the scheme and recommends rejection of her application. Having very carefully considered his recommendations I can find nothing that would cause me to disagree with his conclusions…

To put things in perspective I copy below the comments of the Senior Medical Adviser in reaching his conclusion.
“..The additional medical evidence consists of: 

A letter from the GP dated April 2009

A copy of the GP records related to musculoskeletal conditions from 2005 to date…
However from the GP records it can be seen that Mrs J has complained of the above at various times over the past few years and she has been referred for investigation. X ray of the right hip was normal in 2007, X ray of the Cervical spine showed normal alignment in November 2008 with no abnormality reported. Her Right shoulder was X rayed at the same time and was also normal. In March 2008 an X ray of the Lumber spine also showed normal alignment and minimal degenerative changes. And when Mrs J had her Arthroscopy in 2007 the Consultant Mr [{I]described the medial compartment as showing mild osteoarthritic changes. 

It is therefore advised that the investigative findings do not support a position that Mrs J is permanently incapable of her NHS duties as a phlebotomist …”        
Summary of Mrs J’s position  
20.  NHSBSA did not follow the ‘Edge’ principles in reaching their decision.
21. It was the occupational health physician’s suggestion that she approach her GP as he did not know what her ailments were and also his suggestion that she should submit an application for ill-health retirement once when her employment was terminated.  
22. The occupational health physician is biased because of his beliefs – he has written a book which says that with physiotherapy osteoarthritis can improve. This is untrue as her osteoarthritis has become worse in the last two years. 
23. NHSBSA are biased as they only took account of evidence from their own medical advisers, who suggest that her condition would improve considerably. Her own GP suggests she is permanently incapacitated.

Summary of NHSBSA’s position  
24. The medical evidence it has seen does not support Mrs J’s application which was based on the contention that her health problems permanently prevented her from efficiently carrying out the duties of her employment as a Phlebotomist.
25. Its decision is based upon fair and balanced evidence having sought suitable medical opinion using the information obtained, and is neither, perverse or unjust. 
Conclusions

26. In order to be entitled to a pension under Regulation E2A, Mrs J had to be permanently incapable of discharging efficiently the duties of her employment because of physical or mental infirmity.  ‘Permanently’ is defined as until, at the earliest, her 60th birthday. The decision as to whether or not Mrs J qualifies for an ill-health pension lies with NHSBSA.
27. NHSBSA’s decision can only be overturned in the circumstances described in the case of Edge v Pensions Ombudsman (1999) which require the decision-maker  to ask the right questions, interpret the Regulations correctly and, having taken into account only relevant matters, not to come to a perverse decision. i.e. a decision which no other reasonable decision-maker faced with the same evidence would come to. 
28. At the time the application was first considered, Atos had before them a report, dated 12 September 2007, from Mrs J’s Consultant Orthopaedic Surgeon and a report, dated 12 December 2007, from Mrs J’s Specialist Registrar in Trauma and Orthopaedics. The report from the Consultant Orthopaedic Surgeon says that Mrs J has mild osteoarthritic changes in her right knee and suggests further tests should be carried out in respect of the discomfort in her hip. The later report from the Specialist Registrar in Trauma and Orthopaedics confirmed that the tests carried out were normal and said that Mrs J was discharged from the Orthopaedic clinic but would continue to be treated on an ‘SOS’ basis. 
29. Atos reached the view that Mrs J did not qualify for ill-health retirement on the basis that there was insufficient evidence to suggest permanence and also that further specialist treatment which might prove beneficial was available. In particular, Atos said “treatment with knee replacement surgery is likely to resolve the medical condition”. NHSBSA accepted this view. 
30. Whilst my role is not to consider the medical evidence and reach my own decision about whether the applicant meets the criteria for ill-health retirement it is, nonetheless, clear that Ato’s conclusions are inconsistent with the specialist’s opinions. I note that neither specialist mentioned knee replacement surgery, or proposed further treatment, and the latter report said that Mrs J had been discharged from the orthopaedic clinic. In my judgment NHSBSA should, at the very least, have queried Atos’ conclusion and not to have done so constitutes maladministration.
31. NHSBSA reviewed their initial decision in November 2008 having sought further advice from Atos who in turn had obtained further evidence from Mrs J’s Consultant Orthopaedic Surgeon. In his report, dated 11 September 2008, the Consultant Orthopaedic Surgeon confirmed that Mrs J was not a candidate for knee replacement surgery. The report did not mention other available treatment options or provide an opinion as to permanency. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. NHSBSA concluded that the various conditions from which Mrs J suffers were amenable to control and that there was insufficient evidence to meet the criteria for ill-health retirement.
32. NHSBSA reviewed their initial decision twice more. First in February 2009 and again in July 2009. By July 2009 NHSBSA had before them a further report from Mrs J’s GP and up-to date GP records. The GP records recorded that the X-rays Mrs J had undergone since 2005 revealed no abnormalities apart from mild osteoarthritis and minimal degenerative changes.  Mrs J’s GP, however, opined that Mrs J was permanently incapable of working.  NHSBSA’s view remained that Mrs J did not meet the criteria for ill-health retirement. 
33. A question is whether the later decisions taken in November 2008, February and July 2009 following the reviews of the initial decision can be regarded as adequate recompense for the maladministration identified in paragraph 28 above. In my view it can. Although NHSBSA clearly failed to identify the inconsistencies between the specialist’s reports and Atos’ conclusions at the initial consideration of Mrs J’s application the matter was clarified at the following review in November 2008. I am satisfied that Mrs J’s application was properly considered at the second, third and fourth reviews and, thus, effectively negated the earlier maladministration.
34. Mrs J says that greater weight should have been given to the opinion of her GP. For the decision-maker to favour the specialist’s, or Atos’, opinions over that of Mrs J’s GP is not in my judgment evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another, and the weight to attach to any evidence is normally for the decision- maker and the decision-maker alone. Nor am I convinced that the occupational health physician or, for that matter, NHSBSA displayed any bias when providing an opinion or reaching a decision.
35. Mrs J suggests that no weight should be leant to the opinion of the Trust’s occupational health physician. She says that he did not know what her ailments were and suggested she approach her GP. Occupational health physician’s are employed to aid the employer in managing sickness absence, assist employees in returning to work and to give an opinion on the employee’s ability, or not, to work having regard for the information provided by consultants, specialists and GP’s. I, therefore, see nothing wrong in the Trust’s occupational health physician asking Mrs J to approach her GP for advice if he required further information. 
36. I am unable to conclude that the decision-maker’s view, that Mrs J was not permanently incapable of discharging efficiently the duties of her employment because of physical or mental infirmity is unreasonable in light of the available medical evidence.
37. For the reasons given above, I do not uphold this complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

24 June 2010
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