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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Captain P Squibbs

	Scheme
	The Airways Pension Scheme (the Scheme)

	Respondents
	The Management Trustees of the Airways Pension Scheme (the Management Trustees) 


Subject
Captain Squibbs says the Management Trustees have breached their fiduciary duty by failing to operate the “Variable Pension Option” (VPO) taken up by Captain Squibbs in a fair and reasonable way.  In particular by

· failing to explain the VPO clearly so that Captain Squibbs had sufficient information to make a fully informed decision on whether to take up the VPO based on his personal circumstances; and

· failing to ensure that, within the parameter of cost-neutrality for the Scheme, the factors used were fair and reasonable.
The Pensions Ombudsman’s determination and short reasons

The complaint should be not be upheld against the Management Trustees because: 

· the VPO was explained to Captain Squibbs on more than one occasion before he elected to take it up and it was made clear to him that the deduction to his pension after his State Pension Age (SPA) would apply throughout his lifetime if he took up the option; and
· the factors used were those applicable at the time Captain Squibbs elected to take up the VPO and the VPO has been reviewed periodically both by the Scheme Actuary and the Management Trustees.
DETAILED DETERMINATION

Material Facts

1. Captain Squibbs joined Cambrian Airways on 25 January 1971 as a First Officer.  On 31 March 1974 Cambrian Airways was dissolved, together with British Overseas Airways Corporation, British European Airways Corporation and Northeast Airlines, to form British Airways.  Since privatisation of British Airways in 1987 it has been British Airways plc.
2. Captain Squibbs joined the Scheme on 3 September 1973 and retired on 16 February 1991 when he reached age 55, the mandatory retirement age at that time for all BA pilots other than those in managerial roles.  Captain Squibbs is now a Scheme pensioner. 
3. Captain Squibbs wrote to the Scheme administrators on 4 April 1990 regarding his pension entitlements under the Scheme at retirement.  The Pension Administrator responded to his enquiries in a letter dated 17 May 1990.  In that letter Captain Squibbs was advised as follows:

“As requested, I have calculated the value of your pension at age 55 years based on current pensionable pay.  At 16 February 1991 you will be entitled to a pension of £16,725.84 per annum payable from 17 February 1991.  If you then were to elect to receive the level pension arrangement your pension would be increased by £1,170.72 per annum from 17 February 1991 to age 65.  At age 65 the amount of £1,170.72 would stop and your pension would be permanently reduced by £2,734.44 per annum.”
4. On 9 January 1991 the Pension Administrator wrote to Captain Squibbs on receipt of confirmation that he would be leaving on 16 February 1991 to advise him of his retirement benefits and options from the Scheme.  In relation to VPO he was advised as follows:
“The level pension option is also available to you and full details are given in section 3 of the pamphlet.  For you, the additional pension payable up to your 65th birthday is £1,170.72 a year.  Then at your 65th birthday this payment stops and your pension is further reduced by £2,734.44 a year.”

5. I do not have a copy of the complete letter sent on 9 January 1991.  It appears that Captain Squibbs received it as he acknowledged it in a letter of 14 January 1991.  But anyway, on 5 February 1991 the Pension Administrator sent Captain Squibbs another letter in the same terms as the letter of 9 January.
6.   The letters of 9 January 1991 and 5 February 1991 referred to a pamphlet.  Both letters say full details of the level pension option are given in section 3 of the pamphlet.  Captain Squibbs has provided a copy of a document, which may be the one referred to, headed “The Airways Pension Scheme (APS)/ New Airways Pension Scheme (NAPS) Your Retirement Benefits and Options Explained”.   

7. Section 3 of this document explains the level pension option.  It says:

“The level pension arrangement aims to give you a more even pension throughout retirement, so you can choose to have an additional amount paid by the Scheme until State Pensions Age and a lower pension afterwards.  This additional amount stops at State Pension Age and it is your normal pension which is then reduced.  It is very important to note that the reduction in pension from State Pension Age continues for the rest of your lifetime.

…


Once a level pension has begun it cannot be altered or cancelled under any circumstances.  The arrangement has no direct connection with the DSS and does not affect your State retirement pension in any way.”

8. On 18 February 1991 the Pension Administrator sent Captain Squibbs a letter following his election to give up part of his pension for a lump sum.  He was advised as follows:

“Your remaining pension is £13,923.72 a year payable from 17 February 1991. I confirm that the amount of £1,170.72 a year ceases to be paid on your 65th birthday and from that time your pension will be further reduced by £2,734.44 a year for the rest of your lifetime.”

9. On 9 February 1999 Captain Squibbs wrote to the Pensions Manager of the Scheme as follows:

“You might remember that I have written to you once or twice before expressing my trepidation with respect to the income of members who have opted for the level pension when they reach 65 should the government institute some sort of means test to state pensions. 

This subject seems to have been put on the “back burner” by the government for the time being and they now seem to be bent on starting up new schemes designed to confuse people who are still in work.  Nevertheless I still feel uneasy at the prospect of having a reduced income after 65 and regret my level pension decision.”

10. In his letter of 9 February 1999 Captain Squibbs asked two questions.  The second question was as follows:

“In the last letter I received from ABAP [the Association of British Airways Pensioners] there was a reference to the possibility of repaying the level pension plus interest but I have unfortunately mislaid the letter.  Could you please advise whether this is a possibility and if so how the repayment is calculated?” 

11. I have not seen a copy of the response from the Pension Manager, but understand that the Pensions Manager wrote to Captain Squibbs on 11 February 1999 advising him that he could not repay the increased pension paid to him under the VPO. 
12. Captain Squibbs reached age 65 on 16 February 2001 from which date the increased pension under the VPO ceased.  In a letter dated 30 January 2001 the Scheme administrators confirmed the deduction that would apply to his Scheme pension from age 65.
VPO

13. The VPO was initially introduced into the Scheme in 1948.  The rule relating to VPO was at that time rule 16(B) of the consolidated trust deed and rules which governed the Scheme at that time.  

14. The VPO was subject to changes in 1984 and rule 16(B) was superseded by rule 13B (Level Pension Option) which provides as follows:
“If a Member or Pensioner becomes entitled to a pension under Rule 8 [Normal Pension] or Rule 13 [Pension Augmentation at Early Retirement] commencing before pensionable age under the Social Security Pensions Act 1975 he may by notice to the Secretary and subject to the consent of the Management Trustees elect at any date before such pension commences (or in the case of a pension that commenced or commences before 30th September 1984 at any date before 1st April 1985 or such later date as the Management Trustees might determine) that his pension under these rules shall be increased before such pensionable age and reduced thereafter in accordance with arrangements approved by the Actuary with a view to providing him with a more stable aggregate pension from the Scheme and from the general social security scheme.”
15. New actuarial factors were adopted for the Scheme in 1984, including factors relating to the VPO based on the a55 mortality table (without age rating) and a 9% discount rate.  The Scheme was also closed to new members with effect from April 1984.
16. The Management Trustees considered the Scheme factors and the VPO on a number of occasions, usually as part of their review of the actuarial valuation report in relation to the Scheme.  I have included examples below. 

17. The Scheme actuarial factors were considered by the Management Trustees at their meeting on 15 November 1989 following the actuarial valuation of the Scheme as at 31 March 1989.  The Management Trustees’ decision was minuted (minute 35.3, Actuarial Factors) as follows: 

“The Actuary’s comments on his post-valuation of the factors used in benefit calculations were considered and it was NOTED that, whilst it was generally felt that the underlying actuarial assumptions should be kept in line with best estimates of demographic and economic influences likely to bear on the Scheme in the foreseeable future, the need to minimise anomalies in the benefits receivable by members rendered changes undesirable unless they were deemed essential.  The Trustees NOTED that infrequent changes of factors could lead to a substantial change at some future date but AGREED that they should be left undisturbed for the time being.”

18. The VPO was discussed by the Management Trustees at their meeting on 22 November 1995.  They noted the Scheme Actuary’s comments and said:
“The Management Trustees endorsed the existing principles of the “variable”/ “level” pension option and saw no reason, at the present time, to change the mechanism of the arrangement.”

19. In February 1999 the then Scheme Actuary prepared a report for the Management Trustees reviewing the actuarial factors used for benefit calculations in the Scheme, which included the VPO.  In paragraphs 10 and 11 of his report he suggested that, following the 1998 actuarial valuation, the VPO factors were “brought into line with those adopted for the valuation” and also recommended that:

“the basis of operation of the VPO is amended for future optants.  At present, the reduction in pension from SPA is permanent, and allowance for this is made in the actuarial calculation of the terms of the option.  However, whilst the terms are intended to be fair overall – taking all optants together – there is sometimes criticism from individuals who live longer than the norm and consider they have “repaid” excessive amounts.”
20. The Scheme Actuary’s recommendations were considered by the Management Trustees at their meeting on 2 March 1999, together with his further recommendation that for future pensioners the “variable” or “level” pension option should have a finite repayment period ending 10 years after SPA. 
21. The Management Trustees expressed concern about operating two versions of the VPO and the Scheme Actuary was asked if “the underlying interest rate could be reduced to make the lifetime repayment terms more tolerable” but the Scheme Actuary said “that, as with other Scheme options, the variable pension option was designed to be actuarially neutral on the basis of the assumptions he felt actuarially appropriate”.
22. The Trustees considered the VPO and “acknowledged that the workings of the variable pension were perceived as unsatisfactory by some pensioners who had passed State Pension Age, but felt that the conditions should be consistent as between existing and future pensioners”.
23. The VPO was discussed later in the meeting in the context of a disposable surplus certified by the Scheme Actuary.  This triggered certain requirements under Clause 11 of the Scheme trust deed (set out in full in the Appendix) which required the Management Trustees to make a scheme (subject to the agreement of the Scheme employers) within three months of receiving the actuarial certification of the disposable surplus.

24. The options available to the Management Trustees in relation to the disposable surplus were to carry forward all of it as a contingency reserve, or to utilise part or all of it to fund benefit improvements.  The Management Trustees considered possible benefit improvements, documented in Appendix C to the minutes, and one option put forward (discussed in part 6 of appendix C) was to consider ending repayments for existing VPO pensioners after ten years. 

25. It was noted at that time that to end repayments for existing VPO pensioners after ten years would cost around £15 million and that the Trustees felt there were wider issues.  They noted that there were many thousands of other pensioners who had taken up other actuarially neutral options, commutation being the main example, and who might consider that they should be treated in the same way (i.e. if actuarial assumptions were not borne out in practice some adjustment should be made).
26. The Management Trustees also considered that the VPO had been explained at outset to the pensioners, the VPO pensioners had agreed to the relevant terms before electing for the VPO and those terms had not changed.  The Scheme Actuary confirmed that the factors in place at the time of taking up the option were fair and reasonable.
27. Having considered the proposal, the Management Trustees decided not to agree this benefit improvement partly because of concerns about anomalies between pensioners who had taken up the VPO and those who had not.

28. The only relevant change agreed was to a change of actuarial factors from 1 June 1999 based on PML80C1998 mortality tables and a discount rate of 8.25% (see paragraph 19 above). 

29. In February 2003, at the request of the Association of British Airways Pensioners (ABAP), the VPO was considered again by the Management Trustees. It was agreed to review the existing VPO arrangements once the results of the actuarial valuation were known and in conjunction with the review of the actuarial factors.
30. The VPO was further considered at the Management Trustees’ meeting on 24 March 2004 when the possibility of a ten year repayment period was discussed.  In 2003 the cost of this improvement had been estimated at £15 to £20 million, updated to £25 to £30 million in 2004.  The Management Trustees who have the power to amend the Scheme under clause 18 of the trust deed governing the Scheme (set out in full in the Appendix) decided not to make this benefit improvement.
31. The VPO was removed as an option for new pensioners from April 2007 and the Scheme is currently in deficit.
32. Solicitors acting for ABAP (and who are also now representing Captain Squibbs) wrote to the Management Trustees in 2007 about the VPO.  The Operations Committee initially undertook some analysis of the matter, looking at the various past communications with members and the Management Trustees’ minutes where factors had been discussed.  The Operations Committee concluded that there was no evidence supporting the claim that the Management Trustees were in breach of their duty as the option itself had been considered on a number of occasions.  Further, the Actuary had confirmed that the actuarial factors used by the Scheme over the period in question had been reviewed and were appropriate at the time that the options were taken up.  However, due to the seriousness of the issues raised, the Operations Committee referred the matter to the main trustee board to consider whether, notwithstanding the historical position, it was appropriate to reconsider whether any form of benefit improvement of the VPO (for example, by the introduction of a finite repayment period) would be appropriate.

33. One of the Management Trustees commented that ABAP had stated that several other comparable pension schemes had made changes to their respective VPO arrangements to address the increased longevity and the different financial background that now existed.  It was recorded that the Scheme Secretary had contacted these schemes.  The Civil Aviation Authority Pension Scheme had made no benefit changes to their VPO, though had both regularly reviewed and adjusted actuarial factors for it during the 1980s and 1990s.  The British Coal Staff Superannuation Scheme had introduced a (non-retrospective) cap at age 80 to the ‘pay back’ for those taking up the option – though it was noted that unlike them, the trustees of the British Coal scheme did not need to worry about claims in respect of previous commutation rates used as these were written in to the rules and were never amended.
34. In the minutes of the meeting of the Management Trustees dated 27 June 2007 it was noted, based on the 2006 valuation data, that the Scheme Actuary had confirmed that amending the VPO to allow for a ten year deduction/repayment period from SPA based on the position as at 31 March 2006 would cost around £30-35 million.
35. It was also recorded that it was helpful to understand the impact of the VPO to the Scheme over time, i.e. whether overall the option could be perceived to have resulted in a profit or loss or whether it was possible to confirm the neutrality of the arrangement.  Further, it would not be possible to review all historic cases as the level of the detail that would be required was no longer available, but Watson Wyatt were asked to comment on this overall position.

36. Overall, the Scheme Actuary concluded that on the basis of his brief review of the assumptions against actual experience, he did not think there was clear evidence that the Scheme had made a material profit overall from the VPO terms.  The terms offered had also been broadly consistent with other options such as commutation.
37. The Management Trustees’ minutes record that during discussions various points were made including the following: acting in the financial interest of all of the membership; whilst the operation of the VPO in other schemes was of interest they had to act in accordance with their trust deed and rules; the past correspondence / literature; hardship; the compounding interest effect on money having been paid out as extra pension prior to SPA; any amendment may give rise to considering amendments to other groups who had exercised other options; the cost of capping the reduction at age 80 was £15m; the financial position of the Scheme.  Having discussed the matter, the Management Trustees agreed 7 votes to 3 that amendments to the VPO would not be appropriate at this time and that no further investigation was therefore required.
Summary of Captain Squibbs’ position
38. Captain Squibbs says that he wanted to boost his income before SPA and thought the VPO was a fair and reasonable way of doing this. 

39. Captain Squibbs is now aged 76 and concerned about the unfairness of the VPO, particularly as it applies in his case.  He does not believe that when the VPO was designed/established it was envisaged that VPO pensioners would live considerably longer than ten years past SPA (age 65 in his case).
40. Actuarial valuation reports for 1989, 1995, 1998 and 2000 show mortality assumptions were reviewed and revised for funding purposes but the Scheme did not always update or revise the assumptions used when applying the VPO to pensioners’ benefits.  The basis of the VPO calculations should have been reviewed regularly to reflect the continuing strengthening of mortality assumptions.  At the very minimum the Management Trustees should have ensured that on Captain Squibbs’ retirement the factors ought to have been appropriate and up to date.  It would not have been expected that the factors were reviewed and constantly updated throughout Captain Squibbs’ retirement. 

41. He is concerned that the VPO repayments are considerably in excess of the amount of the uplift he received.  As at 2012 the uplift amounted to a total of £11,707.20 and the repayments to £30,078.84.

42. He wants to know the true “break even” point in his case and why on the early death of a VPO pensioner the outstanding balance of the uplift is not recovered.

43. He believes the Management Trustees should consider the calculation of break‑even points on a member-by-member basis and the application of a cut-off point at the break-even stage.  He also believes that this is such an obvious approach that he finds it hard to believe that it has not been considered.

44. Captain Squibbs says that the VPO was not clearly explained to him and, in particular, that the VPO pensioners were agreeing to a cross-subsidy of other VPO pensioners.
45. He says that the discount rate used in the calculation of the VPO i.e. 9% is too high
 and that pensioners cannot obtain that rate of interest on their investments. 

46. He also does not think that the Management Trustees have complied with their duty to monitor the VPO to ensure it remains cost neutral and does not penalise pensioners.

47. He says that a fundamental principle of the VPO should be cost neutrality, as evidenced in a letter in 1993 to another person, and minutes of trustees’ meetings in March 1999 and February 2003, and that the failure to take account of improved life expectancy has distorted the VPO over time.
48. He notes the Management Trustees’ comments that the VPO aims to achieve broad cost-neutrality across the membership as a whole.  He disagrees with this.  The VPO was presented to members as being cost-neutral to the Scheme and to the members taking the option.

49. Captain Squibbs says that the Management Trustees have failed to use their powers under the Scheme to adjust the terms of the VPO by strengthening the mortality assumptions to increase cost neutrality, or by introducing a cut-off age of age 75 or 80 at which time the reduction to his pension would cease. 

50. Captain Squibbs has made extensive representations about the reconsideration of factors after his retirement and that the decision-making process of such reconsideration was flawed. I have not set them out in detail for the reasons set out in paragraphs 66 to 68.

51. Captain Squibbs says the basic principle in issue in his complaint is whether the VPO is fair or not.  He maintains that, whilst he was told that the reduction to his pension after SPA would apply for the remainder of his life, he was also told that the VPO would operate fairly in that the assumptions as to its operation had been calculated on the basis that neither party (the Scheme and the member electing to take the VPO) would benefit or lose by opting for the VPO.  That patently is not the case anymore.

Summary of Management Trustees’ position
52. The Management Trustees say that when Captain Squibbs chose to participate in the VPO the VPO was designed to be cost neutral across the Scheme and was not intended to provide more favourable treatment to those members (taken as a whole) who opted for the VPO in comparison with non-VPO members. 

53. The Management Trustees say that there was an element of risk in electing for the VPO, but the election for the VPO is irrevocable at the member’s choice.  They say that the effect of the VPO was clearly set out in the documents provided to Captain Squibbs and it was clear that the post SPA (age 65) reduction would apply throughout his lifetime.

54. The Management Trustees say that there were a number of options available to Captain Squibbs and with the benefit of hindsight it is always possible for a member to decide that he should not have exercised an option in the way he did, but it is for each member to consider their own financial circumstances.  The Management Trustees do not give financial advice.

55. The Management Trustees say that their duties are to the entire membership of the Scheme and it is necessary to consider the VPO as a whole and not in relation to particular individuals.
56. They say that the terms of the VPO are not in favour of one group or another and are based on information available at the time of the VPO election (including the discount rate of 9%) and the mortality rate at that time.
57. They say the “break even” point is later than it appears and the uplift and subsequent deductions under the VPO as a result of the loss of investment return to the Scheme during the period of payment of the uplift are reflected in the amount of the uplift and subsequent repayments.

58. The Management Trustees say that the loss to the Scheme as a result of those VPO pensioners who die early is covered by VPO pensioners who live longer as all VPO pensioners fall within one category under the Scheme.

59. The Management Trustees say that they have regularly reviewed the VPO and the Scheme’s actuarial factors and sought actuarial advice from 1984 onwards (this is the form of VPO relevant to Captain Squibbs).  They also say that the VPO arrangements were approved by the Scheme Actuary in accordance with rule 13B of the Scheme rules.
60. They say that the VPO was the subject of ongoing discussion between the Management Trustees, individual pensioners and the ABAP.  
61. The Management Trustees say that the VPO had been considered on many occasions by the Management Trustees between 1984 and 2006, including at meetings on 27 June 1984, 22 November 1985, 2 March 1999, 5 September 2001, 26 February 2003, 24 March 2004, 21 February 2005, 24 March 2005, 30 June 2005 and 22 March 2006.  They did periodically review, and on occasion amend, the factors relating to the VPO and obtained actuarial advice thereby satisfying the requirements of Rule 13B.
62. The VPO was also discussed by the Scheme Operations Committee on 14 June 2007 and by the Management Trustees as a whole on 27 June 2007.
63. There are numerous ways the VPO could have been designed for future optants and/or redesigned for existing optants.  However, it was not incumbent on the Management Trustees to consider every possible way of providing a VPO but to ensure that the terms on which the VPO was provided (as set out in Rule 13B) were reviewed periodically and to ensure that such terms met with the approval of the Scheme Actuary.
64. The VPO aimed at broad cost-neutrality across the membership as a whole, i.e. using the mortality assumptions appropriate for all the Scheme members and the investment return for the Scheme.  Cost neutrality is considered in terms of the information available at the time the option was granted, i.e. were interest rate and mortality assumptions broadly reasonable in the sense that they were not intended, on average, to result in a material profit to the Scheme given information available at the time.

65. They feel the evidence provided highlights that the Management Trustees have sufficiently reviewed the underlying assumptions throughout the application of the option.
Conclusions
This investigation and determination

66. My jurisdiction, as relevant to the matter in hand, is to investigate a complaint made by Captain Squibbs alleging that he has sustained injustice in consequence of maladministration, and/or a dispute of fact or law between Captain Squibbs and the Management Trustees.

67. To the extent that this is a dispute (of law rather than fact), although the statute that gives me my powers does not mention “injustice” to Captain Squibbs as a prerequisite, it is clear that I cannot determine the rights of third parties.  So it is only Captain Squibbs’ rights that are relevant.

68. I make these points because during the course of the investigation there have been overtones in submissions that I am, or should be, dealing with the VPO as it is relevant to ABAP members generally.  Naturally there will be some matters that I deal with here that could be relevant to complaints or disputes that other pensioners might bring.  But I am concerned with Captain Squibbs’ circumstances.  Directly material to him are: the terms on which the VPO was offered to him; what he was told about the VPO at the time and subsequently; and any later reconsideration that could have affected his pension.  The terms offered to other pensioners retiring at different times are not of direct relevance.  They may, however, be indirectly relevant to the matters that are material to Captain Squibbs, which is why I have referred to them above.
Information given to make a decision
69. I have carefully considered Captain Squibbs complaint that the VPO was not clearly explained to him so that he had sufficient information to make a fully informed decision as to whether to take up the VPO, based on his personal circumstances.

70. With hindsight, Captain Squibbs may have come to the view that the VPO was not the right choice for him to make.  He was sufficiently concerned to write to the Pensions Manager regarding the future reduction to his pension, even before he reached SPA.  However, I have to consider the information provided to Captain Squibbs at the time he made his VPO election.
71. Captain Squibbs made enquires about his pension entitlements under the Scheme in April 1990, some time prior to his retirement in February 1991.  The Pension Administrator responded to him in May 1990 and explained the VPO.  The Pension Administrator’s letter specified the amount of the uplift and repayment and explained that his pension would be permanently reduced at age 65.

72. On 9 January 1991, prior to his retirement, the Pension Administrator wrote again to Captain Squibbs.  In her letter she confirmed the VPO uplift and repayments and also explained the reduction in the amount of pension payable to Captain Squibbs at age 65.
73. Captain Squibbs apparently received this letter, but in any event a further letter was issued to Captain Squibbs by the Pension Administrator on 5 February 1991 (again prior to his retirement) on the same terms i.e. confirming the VPO uplift and reduction in his pension from SPA.
74. The letters from the Pension Administrator dated 9 January and 5 February 1991 referred to a pamphlet.  I have seen a copy of a document explaining the Scheme retirement options and this document clearly says that “It is very important to note that the reduction in pension from State Pension Age continues for the rest of your lifetime” and “it cannot be altered or cancelled”.
75. The Pension Administrator confirmed the position in a letter dated 18 February 1991 immediately after Captain Squibbs’ retirement.  The letter confirmed the uplift and also that “the amount of £1,170.72 a year [the uplift] ceases to be paid on your 65th birthday and from that time your pension will be further reduced by £2,734.44 a year for the rest of your lifetime”.
76. Captain Squibbs says it was not explained to him that he was agreeing to a cross‑subsidy of other pensioners.  He also says that he was told that the VPO would operate fairly in that the assumptions as to its operation had been calculated on the basis that neither party (the Scheme and the member electing the VPO) would benefit or lose by opting for the VPO.
77. Having looked carefully at the correspondence and literature from 1990 and 1991 I can see nothing that says explicitly that the option was cost neutral to him alone.  I doubt that could have been anyone’s reasonable understanding.   Captain Squibbs must have known that he might die at a relatively young age – when the VPO was in his favour.  By the same token he must have realised that the opposite could happen. That was a risk he had to weigh up when deciding whether to choose the VPO.  In an individual case actual cost neutrality would have no meaning unless the whole arrangement was to be recalculated based on actual investment returns, with a possible recoupment on early death.  In fact I think Captain Squibbs must have understood that there was an element of risk to his decision.
78. It was not for the Management Trustees to provide Captain Squibbs with financial advice, but to provide him with sufficient information to enable him to select the option appropriate to his personal circumstances at the time he needed to make a choice.  It was for Captain Squibbs to take account of his personal circumstances, or perhaps to take advice himself, as he was made aware of the terms of the VPO in 1990 some time before his retirement date.
79. So, having looked carefully at the information provided to Captain Squibbs before he decided to choose the VPO, I consider that it was made clear to him that there would be a permanent reduction to his pension at age 65 if he took up the VPO.  (And he concedes that he did understand that.)  The amount of the reduction was also made clear.  I do not therefore uphold his complaint about the information provided to him about the VPO before he made his decision.
Factors used for the VPO
80. Captain Squibbs has also complained about the terms of the VPO generally and, in particular, that the Management Trustees failed to ensure that the actuarial factors used were fair and reasonable and to monitor the VPO in the light of changes to mortality rates.  In particular he emphasises that mortality experience has changed.
81. The VPO as it relates to Captain Squibbs came into effect in 1984.  Rule 13B of the Scheme rules requires the Management Trustees to obtain approval for the VPO arrangements from the Scheme Actuary.  New actuarial factors, including factors relating to the VPO, were adopted at that time.
82. Captain Squibbs says the Management Trustees failed to monitor the VPO or the actuarial factors between 1984 and 1991 when he retired.  However, the Management Trustees submit that both the VPO and the underlying factors for it (and other benefit calculations) were considered regularly during that period, although no changes were made.  The Management Trustees agreed for example, in 1989 that the factors should “be left undisturbed for the time being”.
83. The actuarial factors and the VPO were also regularly considered after 1991 and were amended in 1999 following the 1998 actuarial valuation.  The mortality assumptions were changed and for new pensioners after 1999 the VPO would have been on updated terms.
84. Captain Squibbs’ complaint might succeed if, between 1989 and his retirement in 1991, only an unreasonable body of trustees would have left the factors unaltered.  The test for unreasonableness is a high one and I have seen nothing to support a conclusion that no reasonable body of trustees would have left the factors unchanged.
85. (I note in passing that on its own a complaint about the factors used in 1991 – if made without hindsight – might properly be regarded as outside the time limits for bringing complaints to me.  Captain Squibbs knew what the VPO terms were.  If he thought the actuarial assumptions were unreasonable for the time in which they were being used, he could have made the complaint then.)
86. Captain Squibbs also suggests that the Management Trustees should review the terms of existing VPO pensioners to ensure the assumptions adopted reflect cost neutrality in the light of actual experience – particularly in mortality.  

87. He has in my view chosen to bat on a very sticky wicket.  I say that for a number of reasons.
88. The first is that it was clear when Captain Squibbs made his decision that it was irrevocable and resulted in a reduction in pension from age 65 for the rest of his life.  So the starting point for the Management Trustees would be that it was reasonable to leave things as they had been fixed at the outset and that it would have been an extraordinarily dramatic circumstance that required the arrangement to be revisited, if any such circumstance existed at all.  That is the other side of the covenant that pensions will be paid, on the terms provided for, from retirement until death.  In broad terms, when assumptions and experience differ in favour of pensioners, the scheme and/or employers foot the bill.  There is no opportunity for trustees to cut or stop pensions in a continuing scheme if investment assumptions are not met or mortality assumptions exceeded, either in individual cases or across the board.  In that context the onus on the Management Trustees to revisit the closed VPO deal would have been slight indeed.

89. The second, allied, reason is that the VPO was just one of a number of actuarial (and potentially “cost neutral”) options available to members.  Others such as commutation, or transfers in or out, would similarly have been one-off transactions, not open to reassessment in the light of experience.  Just as with the VPO those arrangements are not cost neutral either in individual cases or purely across those who elect to take them.  There may be cross subsidy, in both directions, between those who do and those who do not.  It might be harder to revisit transfers out and commutation (the money having been paid out) but that is not the key reason that they are not revisited. 

90. The third reason is that the terms of the VPO are as determined in accordance with an arrangement under rule 13B for Captain Squibbs’ pension to be “increased before … pensionable age and reduced thereafter”.  So rule 13B expressly provides for a step up and a step down.  A step back up again, as desired by Captain Squibbs, would not be made under rule 13B.  It could presumably be made with a rule amendment or by the use of the augmentation power.  (The power to amend the Scheme rules is vested in the Management Trustees under clause 18 of the Scheme trust deed).  But there is a distinction between the exercise of a discretion provided for a specific purpose – which may well come with an obligation to consider using it to achieve the purpose – and the exercise of a general power.  In this case there is no relevant specific discretion.  There is no reason to consider using the general powers as a way of revising the VPO ahead of any other use of them.  Indeed since, in context, a revision would only be in exceptional circumstances, it is likely that competing possible uses would win out.
91. So overall, Captain Squibbs’ arguments about whether the Management Trustees reached a proper decision not to revisit his reduction must be considered in the context of there being no great burden on them to consider it at all.
92. I now turn to the steps that were actually taken. 
93. Changes to the terms for existing (and new) VPO pensioners were considered in 1999 when the Scheme Actuary certified a disposable surplus.
94. In accordance with clause 11 of the Scheme trust deed the Management Trustees considered how to distribute the surplus and looked at a variety of options, including the VPO and limiting the VPO repayment period to ten years (an approach adopted by some other schemes operating a similar level pension arrangement).
95. The Management Trustees discussed this possibility and considered a number of factors, including potential anomalies between VPO pensioners and pensioners who had not taken up the VPO option if they made this change.
96. They also took account of the fact that VPO pensioners had accepted the VPO on terms which were considered fair and reasonable at the time and the terms of the VPO had not changed.  The Scheme Actuary confirmed that those terms were fair and reasonable and intended to be cost neutral to the Scheme.  The VPO arrangements were in any event approved by the Scheme Actuary in accordance with rule 13B of the Scheme rules.
97. Having discussed the options, the Management Trustees decided that they would not change the terms of the VPO.  It is clear that the Management Trustees considered a number of options for the distribution of the disposable surplus and it is not for me to substitute their decision where they have considered relevant factors and not irrelevant ones.
98. All in all, I do not consider the Management Trustees’ decision in 1999 not to amend the terms of the VPO perverse as they have a duty to Scheme members as a whole.  It is reasonable for the Management Trustees to consider the VPO group as a whole (rather than individually) when making their decisions.  The Management Trustees did, however, agree to a change in actuarial factors with effect from 1 June 1999.
99. The possibility of limiting the VPO repayment period to ten years was again discussed in 2003 and 2004.  In 2004 the Management Trustee considered the introduction of a ten year limit to the repayment period; this time as a possible benefit improvement under clause 18 of the Scheme trust deed (Amendments and Additions).  Having expressly considered using the amendment power  they decided against it.  Changes to the VPO were considered once more in 2007 when both a ten year repayment cap and a repayment cap at age 80 (costing £15 million) were discussed.

100. It was reasonable for the Management Trustees to take account of the cost of the benefit improvement, which was estimated to be £15 million in 1999, updated to £15 to £20 million in 2003, £25 to £30 million in 2004 and £30 to £35 million in 2007.  Captain Squibbs might argue that this was a cost to be offset against past VPO profits – though that opens a range of questions about how those profits would be assessed, and indeed how the cohort of VPO pensioners should be made up, given the option has existed since 1948.  But anyway, the Management Trustees would have understood that the costs were as advised by the Actuary as those that the Scheme would incur as against doing nothing.
101. Captain Squibbs asserts that the Management Trustees were too narrow in their approach when considering amendments.  He argues that not all relevant factors were taken into account and further consideration should have been given to either changing the VPO repayments in future or introducing a cap at other ages.  He suggests a direction should be made to undertaken a ‘proper’ review.  On his behalf it is said that there were a number of factors that the Management Trustees did not consider (such as introducing a cap after a longer period of time, whether the Scheme was profiting from the VPO, the numbers of pensioners affected and so on).  It is said that the Management Trustees “…failed to consider all the ways in which the VPO could be adjusted.  They therefore failed the most basic principle of the exercise of discretionary powers in that they failed to take account of relevant factors.”
102. I do not think there was any requirement for the Management Trustees to consider an extensive range of options – let alone all the ways in which they could exercise discretion (an impossible test, there being no finite number).  I have already indicated that if they were to review the matter at all, then that was because they chose to rather than out of any particular obligation.  If they considered a number of options, and the costs, and reached a decision not to take the matter further that was at least as much as was necessary.
103. There no doubt were other, more complicated, arrangements that could have been considered.  But in the end absolute cost neutrality does not exist.  Any revision to the existing arrangement would be on assumptions that would be borne out to a greater or lesser extent in future.  That is exactly as it was when   Captain Squibbs elected to take the option in the first place.
104. In conclusion, I consider that the Management Trustees have at least adequately considered the VPO, including actuarial advice in relation to both the factors and the terms of the VPO.  The Management Trustees made decisions taking account of relevant factors bearing in mind their duties under the Scheme as a whole.  I do not therefore uphold this second part of Captain Squibbs’ complaint.
105. I reach that conclusion not without some sympathy for Captain Squibbs, as one of many who are dissatisfied.  He took an option which, on his analysis, and quite possibly by an objective measure, has turned out to his disadvantage.  But it was a built-in feature of the VPO that there would be winners and losers.  Inevitably only the losers survive to identify themselves as such. 
106. For the reasons given, I do not uphold Captain Squibbs’ complaint. 
TONY KING 

Pensions Ombudsman 

7 September 2012 

Appendix
Relevant provision of the Scheme Trust Deed 

Clause 11 (Actuary)

“The duties of the Actuary shall be:-

(a) in conjunction with each valuation made in accordance with sub-clause (a) of this Clause the Actuary shall make a separate actuarial valuation of the assets and liabilities of the Fund attributable to each Employer and if the Actuary certifies that a deficiency or disposable surplus as the case may be is attributable to an Employer he shall certify the amount thereof and the Management Trustees shall within three months after receiving such certificate make a scheme for making good the deficiency or as the case may require disposing of the disposable surplus. …
(d) if the Actuary certifies that there is a disposable surplus attributable to an Employer the scheme referred to in paragraph (b) above shall provide that:-

(i)
the amount or outstanding term of any existing annual deficiency contributions shall be reduced to such extent as the  disposable surplus will permit

(ii)
if after having extinguished as aforesaid all outstanding annual deficiency contributions of an Employer a balance of disposable surplus still remains the contributions of the Employer shall be reduced to an extent required to dispose of such balance by annual amounts over such a period not exceeding thirty years from the date of the valuation as the Actuary shall advise”

Clause 18 (Amendments and Additions)

 “The provisions of the Trust Deed may be amended or added to in any way by means of a supplemental deed executed by such two Management Trustees as may be appointed to execute the same.
Furthermore the Rules may be amended or added to in any way and in particular by the addition of rules relating to specific occupational categories of staff.

No such amendment or addition to the provisions of the Trust Deed or to the Rules shall take effect unless the same has been approved by a resolution of the Management Trustees in favour of which at least two-thirds of the Management Trustees for the time being shall have voted

PROVIDED THAT no amendment or addition shall be made which:- 

(i) would have the effect of changing the purpose of the Scheme or 

(ii) would result in the return to an Employer of their contributions or any part thereof or 

(iii) would operate in any way to diminish or prejudicially affect the present or future rights of any then existing Member or pensioner or

(iv) would be contrary to the principle embodied in Clause 12 of these presents that the Management Trustees shall consist of an equal number of representatives of the Employers and the Members respectively.” 

� 	A post-scripted note added to the minutes of the Management Trustees’ meeting of 27 June 2007 stated that after the meeting the WM Company, who provide an independent investment monitoring service to the Scheme, were consulted and they confirmed that the actual return over 20 years (1987 to 2007) was approximately 10.1% per annum.
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