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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs  R  Dobbs

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Lincolnshire County Council (the Council)


Subject
There are five parts to Mrs Dobbs’ complaint against the Council:
1. they have failed to provide proper evidence of how her final salary for pension purposes was calculated;
2. they made a number of errors when calculating her retirement benefits;

3. they made improper deductions from her pension;

4. they delayed the payment of her benefits;

5. Mrs Dobbs disagrees with the amount of pension that they are paying her.

 To put matters right, Mrs Dobbs wants:
1. her pension correctly calculated and paid without improper deductions;

2. the reimbursement of costs and a payment for distress and inconvenience caused.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint is not upheld against the Council, but the Council should pay £1,000.00, to Mrs Dobbs for considerable distress and inconvenience caused by their maladministration.
DETAILED DETERMINATION

Material Facts

1. In 1995, the Council approved new pay scales for Senior Managers ranging from 50 to 77.5 per cent of Corporate Directors’ pay. Within each percentage pay band there are five pay scales (Steps 1 to 5). At that time, the approved Step 5 Senior Manager 50 percent (SM50%) salary was £31,020.00. 

2. Subsequent, salary increases were determined by the application of any National Pay Award settlement. By 2005 and 2006 the Step 5 SM50% salary figures were respectively £42,130.00 and £43,373.00.

3. Mrs Dobbs’ employment was terminated on the grounds of redundancy with effect from 31 December 2005 – just over five months before her normal retirement date (5 June 2006 – age 65).
4. Mouchel (then called HBS), who handle payroll and pension payments for the Council, duly notified Mrs Dobbs of her entitlement to both retirement benefits and a compensation (redundancy) payment.

5. Mrs Dobbs (through Godson’s Solicitors and aided by Counsel - Mr Jefferis) appealed the Council’s decision and instigated Employment Tribunal proceedings in late March 2006 (other employment related matters were subject to draft High Court Proceedings).

6. In late July, the Pensions Office received Mrs Dobbs’ completed pension option forms and paid her a retirement lump sum plus interest (1 per cent above Bank of England base rate) on 14 August, and pension arrears on 23 August (no interest added as there are no provisions in the Regulations to pay interest on a pension until a period of 12 months has elapsed).

7. Following mediation, a Compromise Agreement was reached between Mrs Dobbs and the Council on 24 October.

8. As relevant to Mrs Dobbs’ complaint the Compromise Agreement:

· retrospectively moved Mrs Dobbs onto a Step 3 SM50% salary as at 1 December 1998 (which rolling forward increased Mrs Dobbs pay to Step 5 from 2000); and

· terminated her employment from her normal retirement date.

9. Mrs Dobbs’ pension in payment was stopped (after the October payment) and her pension and lump sum entitlement were recalculated taking into account her increased pensionable service and final pay and any applicable post ‘A’ day changes. The Council submitted to Mrs Dobbs on 2 January a statement setting out her revised pension benefits and a pension option form (to be completed and returned). The Council requested the return of the form on the 6 and 12 February and 19 April. 
10. Mrs Dobbs’ final pensionable pay was based on the best of her last three years pay. Her highest salary was in 2006, but because she only completed part of the year her final pensionable pay was based on her last 365 days’ salary, that is:

300.25/365.25

x £42,123
=
£34,626

65/365.25

x £43,362   
=
£7,716

Total




=
£42,343

11. As a result of the Compromise Agreement, in November, Mouchel paid Mrs Dobbs a sum in respect of back pay, expenses, undertaken holiday and salary due from January to June 2006. Mrs Dobbs’ payroll record should then have been ‘locked’ and transferred to their pensions section to commence the payment of her revised pension. In error, this did not occur and Mrs Dobbs received a December 2006 payslip, which showed a monthly salary amount of £4,135.71 (the Council decided not to reclaim the amount paid as the sum paid to Mrs Dobbs’ on her November 2006 payslip was incorrectly calculated - resulting  in an underpayment of £4,083.61).
12. Godson’s duly contested Mrs Dobbs’ final pay claiming that £49,628.52 (that is £4,135.71 x 12) was of the right order. To further support the claim they referred to six 2006 salaries paid to Senior Managers at the Council (published by the Taxpayers’ Alliance) that were in the bracket £100,000.00 to £165,000.00, which suggested that £49,628.52 was nearer to the correct salary for Mrs Dobbs (as her salary scale was SM50%). Godson’s requested the original figures that the SM50% salary was based on.

13. The Council confirmed that Mrs Dobb’s final pensionable salary was £42,343.47 and explained that £4,135.71 was calculated by the payroll system, using elements of backdated payments which had been paid to Mrs Dobbs during November, to create an average monthly salary which was not connected to her salary at the time of her retirement, and the six salaries pertained to new salaries that were implemented for the Corporate Management Team (Chief Executive, Assistant Chief Executives and Corporate Directors) in 2006 which were not connected in any way to the SM% related grade.
14. Dissatisfied with the Council’s response, in June 2007, an Internal Dispute Resolution (IDR) stage one appeal was submitted seeking:

· correct, transparent and substantiated accounts of salary due for her last year and pension entitlement;

· payment of the sums due with interest;

· compensation for distress and inconvenience caused plus the payment of legal costs incurred since the date of the Compromise Agreement.

15. At the same time, whilst not accepting the recalculation of her pension entitlement as correct, Mrs Dobbs elected to be paid on account her new monthly pension.

16. A lump sum retirement balance (that is the difference between the lump sum originally paid and the revised lump sum due) plus interest was paid to Mrs Dobbs in late June.

17. On 5 July, the Council notified Mrs Dobbs that her revised pension (plus arrears and interest) would be paid from the next payment due date of 23 July. In the same letter her IDR stage one appeal was acknowledged but deferred referral to a referee. Instead the Council notified Mrs Dobbs that the revised benefits advised in early January were correct, her final pensionable salary was £42,343.27 (not £49,628) and that her grievance over the correct level of salary was an employment matter which could not be considered under IDR. 

18. On 18 July, the Council confirmed to Godson’s the SM% related grades applicable to Mrs Dobbs from 1998 to 2006 and advised that the “percentage relates to a nominal sum…it is not a percentage of an actual salary paid to any employee of the Council”. The Council further advised that the six salaries previously referred to by Godson’s were “spot salaries, not incremental grades,” implemented in 2006 for the Corporate Management Team (the Chief Executive, Assistant Chief Executives and Corporate Directors) and not connected to the SM% related Step 5 grade applicable to Mrs Dobbs.
19. Mrs Dobbs subsequently commissioned an independent report (from Mr Thompson) evaluating financial payments following the Compromise Agreement. The November 2007 report concluded that:

· Mrs Dobbs should be reimbursed legal costs incurred since the Compromise Agreement as these would not have been incurred if the Council had processed efficiently and transparently the Compromise Agreement;

· the Council’s failure to provide the original SM salary scales, coupled with Mrs Dobbs’ being paid £4,135.71 in December 2006 and January 2007, and  50 per cent of the salary levels paid by the Council to other Senior Managers in 2006 being in the region of £4,135.71 per month “is highly suspicious”;

· Mrs Dobbs had not been paid all she was due, even accepting the Council’s calculation of her final pay.

20. On 28 March 2008, the Council issued their IDR Stage one decision:

· whilst it was unfortunate that incorrect salary amounts were paid to Mrs Dobbs (in December 2006 and January 2007), her correct final pay was £42,343.27 per year ; 

· Mrs Dobb’s had been paid her pension and lump sum entitlement with interest where applicable;

· under the Local Government Scheme Regulations 1997 there is no power to award compensation for legal costs.

21. In September, Mrs Dobbs appealed the Council’s decision invoking IDR Stage two. The IDR Stage two referee’s main conclusions were:

· Mrs Dobbs’ final pay had been correctly calculated using her best year’s (Step 5 SM50%) salary in her last three years; 

· broadly the pension and lump sum payments made were correct, though a sum of £261.76 remained payable;

· interest of £282.03 was due to Mrs Dobbs;

· tax to the value of £482.52 was incorrectly deducted from payments made in respect of interest and should be refunded to Mrs Dobbs;

· requested compensation for legal fees was outside of his jurisdiction and the matter had been referred to the organisations concerned for consideration.  

22. The amounts £282.03 and £482.52 were subsequently paid to Mrs Dobbs in August 2009 and £261.76 plus £697.36 (in respect of a further pension payment shortfall for the period April 2009 to September 2010) was paid to Mrs Dobbs in October 2010.

23. The Council have notified Mrs Dobbs that they have now corrected the cause of the recurring pension payment shortfall. 

Summary of Mrs Dobbs’ position  
24. Mrs Dobbs and her legal advisers (Godson’s and Mr Jefferis) are of the opinion that:

· the Council have failed to show that she was paid the correct salary and that her final pensionable salary is £42,343;

· they have not been provided with satisfactory evidence of the SM pay scales and  want to see official Local Government salary/grade tables.

25. In addition, Mrs Dobbs is seeking to claim:

· paid fees: Mr Jefferis’ (£84,898), Godson’s (£70,968) and Mr Thompson’s  (£3,750).

· monetary discrepancies (incorrect superannuation deductions on her  November and December 2006 payslips and the incorrect calculation of the cumulative underpayment of her pension and interest on the late payment of her pension) totalling £1,713,47.  
26. Mrs Dobbs is also concerned that the Council’s IDR stage two decision refers to an overpayment of pension up to March 2009 of £1,745.78.

27. Concerning the claimed fees Mr Jefferis says:

“Given what [Mrs Dobbs] has already been through, leading to clinical depression, and the nature of the issues involved, it was not possible for [Mrs Dobbs]…to cope with the ongoing problems over the implementation of the compromise agreement, without ongoing legal and accounting help. Those dealing with the matter at the Council, and for the Council, are payroll and pensions experts. [Mrs Dobbs] is not such an expert. [Mrs Dobbs] has had to seek legal advice and commission a Report from Hugh Thompson ACIB”.      
Summary of the Council’s position

28. The Council remain of the opinion that:

· Mrs Dobbs’ has received her correct pension and lump sum entitlement in accordance with the Compromise Agreement; 
· shortfalls in the payment of Mrs Dobbs’ pension and lump sum have been corrected (with interest added as applicable); 
· all costs requested up to the date of the Compromise Agreement were settled by the Council;
· fees since incurred and paid by Mrs Dobb’s were at her discretion. “Much of the work undertaken seems to have been in relation to whether the [level] of salary was correct, which the Council has been clear that this has been correct at all stages.”
29. Concerning the claimed monetary discrepancies the Council say:  £1418.57 is in respect of pension contribution deductions (“All salary [and] pay matters were dealt with by Mouchel…”) and therefore does not pertain to Mrs Dobbs’ paid pension, a cumulative pension underpayment of £261.76 was subsequently included in Mrs Dobb’s October 2010 pension payment and of the remaining balance (£33.14), £19.39 was calculated by Mrs Dobb’s using a typo error (£88.84 rather than £86.84 was typed) in the Council’s IDR stage two calculation of the uplift on Mrs Dobbs’ Guaranteed Minimum Pension in excess of 3 per cent (this did not affect the Council’s calculation and the overall cumulative pension underpayment was £261.76, rather than Mrs Dobbs’ calculation of £275.26) and 25 pence is attributable to rounding in the payment of interest on delayed pension payments.
30. The overpayment of pension (shown in their IDR stage two decision) was an interim position. The next stage of the calculation followed which identified the overall cumulative pension underpayment of £261.76. 
Conclusions

31. In respect of Mrs Dobbs’ complaint, I am only concerned with what occurred following the Compromise Agreement of 24 October 2006 in respect of her retirement. 

32. I cannot consider whether or not Mrs Dobbs was or was not paid the correct salary when with the Council, since that is an employment matter which is not within my jurisdiction.  

33. However, I can consider whether the calculation of her final pay is correct to the extent that it has affected her pension entitlement resulting from the Compromise Agreement.

34. I have seen no evidence that the Council have incorrectly calculated Mrs Dobb’s final pay. The Council’s IDR Stage two decision clearly shows that by increasing the 1995 Step 5 SM50% salary by the National Pay Award applicable for each year from 1996 to 2006 and comparing the results to the pay retrospectively awarded to Mrs Dobbs from 1998 (as a result of the Compromise Agreement) the Council’s salary figures for Mrs Dobbs for 2005 and 2006 of £42,123 and £43,362 are accurate (with very minor discrepancies).

35. I do not agree that Mrs Dobbs’ final pay should be in the region of £49,628.52 as this is derived from an erroneous December 2006 payslip. That payslip showed a monthly salary not calculated in connection with Mrs Dobbs’ salary at the time of her retirement (which was based on the Compromise Agreement). Nor should her final pay be calculated by reference to the six salaries paid to Senior Managers from 2006, which were not allied to the SM% related grade.   

36. I am therefore satisfied that the Council have provided sufficient evidence that Mrs Dobbs’ final pay for pension purposes has been calculated correctly, that is based on her best year’s SM50% Step 5 salary.

37. I do not agree that the Council delayed the payment of Mrs Dobbs’ pension. Following the Compromise Agreement, it was Mrs Dobbs’ decision not to submit her completed pension forms until July 2007. She could have submitted the forms on the same basis that she eventually did at an earlier date, but effectively chose not to do so in the full knowledge that her pension would not be put into payment until she did.

38. Nevertheless, it is evident that there have been delays and repeated errors in the payment of Mrs Dobbs’ pension benefits. Whilst interest (when applicable) has been paid in respect of these, they, together with the Council’s delayed IDR Stages one and two decisions, have undoubtedly caused Mrs Dobbs considerable distress and inconvenience.  I therefore direct below that the Council pay Mrs Dobbs £1,000.00 as suitable recognition for this.

39. Turning now to Mrs Dobbs’ claim for the reimbursement of legal costs. I will only make such a direction in exceptional circumstances and where maladministration has been corrected only as a direct result of the assistance that has been provided.
40. Since I am only concerned with what occurred following the Compromise Agreement in respect of Mrs Dobbs retirement, I have not considered any of the legal costs incurred prior to 24 October 2006. 
41. The costs incurred after this date relate primarily to establishing Mrs Dobbs’ correct final salary, which is an employment issue, which as previously stated is not within my jurisdiction to consider. Consequently, I am unable to make a direction in respect of these. 
42. Whilst it is clear that there was serious maladministration by the Council in their payment of Mrs Dobbs’ pension (after the Compromise Agreement), by the time her application was submitted to my office it had largely been corrected and, albeit with considerable delay, the Council has paid her what was due. 

43. I understand from Mr Jefferis that Mrs Dobbs is suffering from clinical depression. In the circumstances, it was not unreasonable for Mrs Dobbs to ask Mr Jefferis (and Godson’s) already acting for her to deal with her application to my office. However, as I do not find that Mrs Dobbs has not been paid her correct pension benefits it cannot follow that the Council should reimburse the legal fees she has paid or pay for Mr Thompson’s report. 
Directions   

44. Within 14 days of the date of this determination the Council shall pay Mrs Dobbs £1000.00 for distress and inconvenience caused.

JANE IRVINE 

Deputy Pensions Ombudsman 

25 March 2011 
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