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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr P Stodart

	Scheme
	Railways Pension Scheme

	Respondents
	Railways Pension Trustee Company Ltd
First Great Western Ltd


Subject

Mr Stodart

· disagrees with the Trustee of the Scheme over whether he has protected person status;

· claims the Trustee has failed to comprehend the relevant statutory instrument;

· claims the Trustee has provided misleading information about transfers within the Scheme;

· disagrees with the Trustee’s statement that the merger of three Sections of the Scheme would not cause a financial loss;

· is unhappy with the application of pension restructuring premiums following a restructure and the merger of the three Sections, which he says has reduced his pensionable pay;

· is unhappy with the way the Trustee has handled his complaint.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustee of the Railway Pension Scheme or First Great Western Ltd. 

DETAILED DETERMINATION

Material Facts

1. Following the Railways Act 1993 (the Act), British Rail was privatised and a number of Train Operating Companies created. Prior to then, most staff had been members of the British Rail Pension Scheme. Following privatisation a new scheme, the Railways Pension Scheme (the Scheme) (also referred to as the joint industry scheme) was set up. 

2. During debate in Parliament about the new scheme, an assurance was sought that the new scheme would not be less favourable than the old one, and that a member’s period of pensionable service would not be reduced as a result of a transfer from one employer to another within the industry. The government confirmed that pensionable service would be treated as continuous even on voluntary transfers between participating employers. In addition, there would be an “indefeasible right” for protected persons (those in service on 5 November 1993) to remain in “no less favourable” sections of the industry scheme.

3. The Scheme is divided into around 100 different Sections. It provides pensions for members, based on their pensionable pay. The Railways Pension Trustee Company Ltd (the Trustee) has overall responsibility and holds the Scheme’s assets. The Trustee is a corporate body owned by all the employers as a holding company. The day to day administration of the Scheme is delegated to RPMI Ltd, a wholly owned subsidiary of the Trustee. 

4. The Trust Deed provides that each Section may set up a Pensions Committee to exercise control over its own arrangements including dealing with individual cases. For those sections that do not set up a committee or have not delegated power to the committee to deal with casework, the Trustee exercises any casework discretionary powers through its Case Committee.

5. The Scheme was set up under the Railways Pension Schemes Order 1994, and was immediately subject to the Railway Pensions (Protection and Designation of Schemes) Order 1994 (the Order).

6. The Act made provision for ‘Protected Persons’; those who were members of the British Rail Pension Scheme immediately before privatisation. The Order provide that such people were entitled to pension rights in the new Railways Pension Scheme that were ‘no less favourable’ than their rights under the old scheme. They continued to be a Protected Person until their continuity of employment was broken or they chose to leave the Scheme, though any rights accrued up to that date continued to be protected. Their continuity of employment would not be broken if they moved between two associated employers (i.e. where one company was under the direct control of the other, or both were under the direct control of a third person).

7. Paragraph 8 of Schedule 11 of the Act allows the Secretary of State to make provision for members of the British Rail Scheme to have the right to continue to participate in the joint industry scheme, in accordance with the rules of that scheme. That provision was made by Article 11 of the Order.

8. The relevant parts of the Act and the Order are set out in an Appendix to this document. 
9. A letter from the British Railways Board to all members dated 29 March 1994 advised that the government had agreed to changes in the rules for the joint industry scheme, which meant that they would have an absolute right to remain in the Scheme whether they transferred voluntarily or compulsorily to another employer; most transfers within the industry scheme should be achieved without loss of pensionable years; and any employee leaving British Rail to move to another employer in the industry should transfer their accrued benefits to their new employer’s scheme with the same or no less favourable benefits. 

10. A leaflet headed “YOUR PENSION” gave further information to members about the changes. It stated that members of the British Rail Scheme on 5 November 1993 had 

“… a right to no less favourable pension arrangements ie just as good as on that date – if they stay in continuous employment.”
11. Those members would be transferred to the new industry scheme to be set up on 1 October 1994 and “will have the right to stay in that scheme, if they stay in continuous employment in the railway industry”. Staff who joined after 5 November 1993 did not have statutory protection but might be able to stay in the new scheme and enjoy no less favourable pensions when their company was transferred to the private sector. If they chose to move from one railway company to another they might be able to stay in the industry scheme, and keep no less favourable pension arrangements, even if they did not have the statutory protection.
12. Mr Stodart joined British Rail as a train driver in 1993 and became a member of the British Rail Pension Scheme. Following privatisation, he was transferred in 1995 to a vesting company and then in 1996 was transferred to Connex South Central Ltd. In 1997 he left Connex and moved to a new position with Thameslink. He was given a ‘Questions and Answers’ document, which said that his continuity of employment would continue, he would be re-entered into the pension scheme, and he could choose to combine the two pensions or keep his old pension separate from his Thameslink pension. He transferred his pension to the Thameslink Section. 
13. In 2000 Mr Stodart approached his MP regarding concerns about the pension he would receive under the Scheme. A letter to his MP on 29 June from the House of Commons Library advised that 

“Those who were employed by British Rail on 5 November 1993 have statutory protection in the form of a requirement that their pension entitlements should be no less favourable than they were under the BRPS
. They also have an indefeasible right to remain in a shared cost section of the RPS
 even if they move to other employers in the railway industry, so long as their new employers also participate in the RPS.”

14. In October 2000 Mr Stodart sought an assurance from the Trustee about the benefits provided under the Scheme. He was concerned that promises that the new scheme would provide benefits ‘no less favourable’ than those under the British Rail Scheme had not been met; in particular the fact that the Scheme was now underwritten by franchise companies rather than the government, and that some employees did not receive a 100% pension under the Scheme, meant the benefits now provided were less favourable. 

15. In a reply dated 13 November 2000 the Trustee advised that there was no change as a result of the Scheme being provided by franchise companies rather than the government; there was no government guarantee previously. Due to his status as a Protected Person his pension was safeguarded in two important ways - his pension rights must be at least as favourable as his rights under the British Rail Scheme; and his employer had a legal duty to provide an adequately funded scheme to provide those pension rights. 

16. In 2003 Wales and West entered into a pay restructuring agreement with employees. “Restructuring” refers to changes in pay introduced following an agreement between the employer and employees (generally through collective bargaining arrangements with unions). It applies to agreements whereby earnings which had previously been non-pensionable were replaced with an amount that is pensionable for future service, or (more recently) where there is an increase in earnings which is agreed to be pensionable for future service only. The agreement identified an element of salary, which was previously non-pensionable, and made it pensionable for future service with effect from 1 January 2003. 

17. In 2004 he moved again, taking up employment with Wessex Trains, part of Wales and West Passenger Trains, and became a member of the Wales & West Section of the Scheme. He was given a copy of the Driver’s Pay and Conditions, which stated that rates of pensionable pay would be 100% for future service from 1 January 2003.
18. In March 2004 Mr Stodart wrote to the Trustee regarding his pension and received a reply dated 12 March 2004, which said that as a protected member, having transferred from Thameslink to Wales and West, he had an indefeasible right to the same BRASS matching
. 

19. In June 2004, following his request to transfer from the Thameslink section, Mr Stodart was sent figures giving a comparison of benefits if he chose to transfer his benefits or to leave his preserved benefits in the Thameslink Section. These figures indicated that his total benefits were likely to be marginally better if he chose not to transfer, because the transfer value from his previous Section was not large enough to provide the same benefits in the current section. But the figures were illustrations only and it was not possible to be certain whether he would be better off by transferring or not. With regard to his protected status and the indefeasible right to be a member of the Scheme, a leaflet ‘Your Protected Rights’ was enclosed, giving an explanation of the two concepts of Protected Person status and the Indefeasible Right.  Mr Stodart signed the form on 28 June 2004 stating that he wished to transfer.

20. In 2006 Wales and West was transferred to First Great Western Ltd and following this merger of franchises, the Wales and West Section of the Scheme and the London Thames Valley (LTV) Sections were merged with First Great Western. Together they became the First Great Western Shared Cost Section (FGW Section). 

21. Under the FGW Section’s Rules, a pension is paid in retirement based on a calculation of the member’s number of years’ service and his final average pay. Pay is defined as 

“those elements of the member’s remuneration during his final 12 months’ service which are his basic pay (excluding specified items including any allowance, premiums, bonus, commission or enhancement) but including certain specified allowances.”

The member’s pensionable service is split into service up to 5 April 1997 and service after that date (known as “Post-Restructuring Pensionable Service”) with different calculations in respect of each period. 

22. “Pensionable Restructuring Premium” is defined by reference to the “Member’s Restructuring Premium” which in turn is defined as

“such part of his remuneration from time to time… which:
(a) first becomes payable to the Member at a date which is later than the date on which the Member joined the Section… as a result of a Collective Agreement; and

(b) is a regular payment which, in respect of any Member affected by any agreement referred to in paragraph (a) above, replaces any non-pensionable allowances and other payments previously payable to Members in the same grade or category as the Member and which is designated in that agreement as being pensionable for future service only.”

23. In 2007 a ‘harmonisation deal’ was proposed to bring the arrangements for the three merged Sections into line with each other, but rejected by the employees. The proposed deal included pension restructuring premiums. Mr Stodart was concerned about this and started corresponding with RPMI about the proposed premiums and the implications to his pension if they were adopted.

24. Following the rejection of the harmonisation proposals it was agreed there would be separate restructuring discussions for Wales and West and for LTV drivers respectively. Negotiations took place between First Great Western and the unions about changes to pay and conditions of service and details were finalised during May and June 2009. The LTV package was not agreed and negotiations re-opened, but the Wales and West package was considered acceptable by the unions and put to members in a referendum.

25. Mr Stodart made some enquiries with RPMI about his pension. In particular, he wished to confirm that he still had ‘Protected Person’ status. In an email sent on 8 Jul 2009 Mr Stodart was told that he had an indefeasible right to be a member of the Scheme, but his benefits were not protected within the Scheme. On 21 July he was sent a copy of a leaflet ‘Your Protected Rights’.
26. In September 2009 the Wales and West members’ referendum voted to accept the proposed restructuring package, which was to take effect from December. The vote followed details of the proposal being provided to members. The final proposal document, which contained 87 pages and dealt with all aspects of conditions of service, was issued on 22 June 2009. The section of the document relating to pensionable pay was, however, omitted from the main document. Details of the changes to pensionable pay were therefore provided in an addendum, which the Trustee says was issued to drivers the following day.
27. A joint communication was issued by First Great Western and the unions on 27 November 2009. This stated that agreement had been reached on the new terms of service (subject to one outstanding item, to be resolved by May 2010). The start date for new pay rates was agreed as 6 December, with other new conditions of service to operate from 13 December.

28. In an email on 12 November 2009 Mr Stodart had referred to the assurance given in Parliament in 1994 that pensionable service would be treated as continuous on voluntary transfers between ‘no less favourable’ Sections and that there was an ‘indefeasible right’  for protected persons (those in service in November 1993) to remain in ‘no less favourable’ Sections. He also referred to the letter sent in November 2000 (referred to in paragraph 15 above). 

29. He stated that these confirmed he had Protected Person status. Since the merger of the three Sections, drivers from the Wessex area had lost an entitlement to an increase in their pension of 7.5%. He was also concerned about the proposed restructuring. He said that pay had until then been 100% pensionable but that would no longer be the case after the restructuring. The new deal referred to existing arrangements that additional salary not associated with the annual company pay award was pensionable for future service only, but said there was no such existing arrangement. He claimed the new arrangements were less favourable.
30. The Trustee replied on 7 December 2009, after taking legal advice. The reply advised Mr Stodart that:

· He retained ‘Protected Person’ status for service up to October 1997 and would retain that status for pension rights accrued up to then unless he transferred them out of the Scheme or waived his protection.
· He had lost ‘Protected Person’ status for service after October 1997 because Article 8 said the protection would cease where continuity of service was broken. 

· He retained the right to continue to be a member of the Scheme by virtue of Article 11; the breaks in his continuous employment could be disregarded for this purpose.
· The right he had retained under Article 11 was different from the right to Protected Person status under Article 4; that Article required an employer to provide a scheme with ‘no less favourable’ benefits to members with continuing Protected Person status, which he did not have after October 1997; his only right after that date was a right to continue to be a member of the Scheme, in accordance with the Scheme Rules. This was known as the ‘indefeasible right’.
· There was a crucial difference between the concepts of Protected Person status and the Indefeasible Right.
· The Trustee had to operate the Scheme in accordance with the legislation and could not look behind that legislation or seek to rely on statements made in Parliament to give a different interpretation to the actual wording.
31. There was further email correspondence between Mr Stodart and the Trustee about the meaning of the legislation and his status as a Scheme member. Mr Stodart remained unhappy and made a formal complaint to the Trustee under the Scheme’s Internal Dispute Resolution Procedure (IDRP). He set out the grounds of his complaint in an email dated 15 February 2010; these were
· as an employee of British Rail on 5 November 1993 he had a right to a ‘no less favourable’ pension and the ‘indefeasible right’ and neither right was lost on a move to another employer within the industry; he had retained ‘Protected Person’ status as confirmed in the letter of 13 November 2000; in the letter dated 12 March 2004; and when he transferred to Thameslink;
· the ‘no less favourable’ right and the Indefeasible Right for Protected Persons were one form of protection, not two separate concepts;
· the merger of the three Sections (First Great Western; London Thames Valley Line and Wessex/Wales and West) had caused a loss in benefits to various members of the Scheme;
· the Wessex restructuring deal came into force on 6 December 2009, but the pension arrangements were not voted on as the Appendix dealing with the pension was sent out after the vote took place; and it referred to an ‘existing arrangement’ when there was no such arrangement;

· the introduction of early retirement factors and a reduction in contribution rates would leave the Scheme without adequate funding;
· the 1994 Order had been amended, removing his right to apply to the court for an order requiring the Trustee to comply with the Order.
32. Meanwhile, Mr Stodart was also corresponding with RPMI about the new restructuring deal. In an email dated 26 April 2010, RPMI told him that the new arrangement followed an agreement between First Great Western and the unions under which a new tier of pension restructuring premium was implemented from December 2009 for any pay increases above the rate of the annual company pay award. Pensionable pay was the rate advised to the Trustee by the employer and it was not up to the Scheme to determine which elements of pay were pensionable. The email referred to the decision in South West Trains v Wightman
 that the Trustee was obliged to administer the Scheme in accordance with the contractual agreement between the employer and employees.

33. The complaint was referred to the Head of Benefits Administration to deal with the first stage of the IDRP. He provided his response to the complaint on 5 May 2010, dealing with each of the issues raised as follows.
Protected status
34. The 1994 letter was sent by the British Railways Board and dealt with transfers on privatisation. Staff leaving British Rail to work in another company in the industry would transfer their accrued pensions to the new Scheme, which would offer the same or no less favourable benefits. There was a difference between the Indefeasible Right and Protected Person status and the Order dealt with these separately. The different companies for which he had worked were not associated companies; he lost his protected status when he moved because Article 8 provides that this ceased to have effect when continuity of service was broken (except for rights already accrued up to that point).
35. Accordingly, when he left his employment with Connex in October 1997 and moved to Thameslink there was a voluntary break in his continuous service from one employer to another (non associated) employer. 

36. The Head of Benefits Administration had not seen a full copy of the 13 November 2000 letter, but it was correct in relation to his rights accrued up to October 1997. The letter stated he was a protected person, which was correct for rights accrued up to that date, so benefits for his service up to October 1997 had to be no less favourable than those under the old British Rail Scheme. 

37. Paragraphs 5 and 6 of Schedule 11 of the 1993 Act give the meaning of a Protected Person whereas the Indefeasible Right is governed by paragraph 8 of the Schedule; the ‘no less favourable’ treatment of protected persons and the Indefeasible Right are two separate and distinct concepts. The difference between the two was set out in the Scheme leaflet (which he had seen previously – see paragraphs 19 and 25, but a further copy was provided to him):
· A Protected Person was entitled to pension rights in the Scheme to be no less favourable than their previous rights in the British Rail Scheme. That protection would cease on changing employment, though it would remain for any rights accrued up to the point of leaving.
· The Indefeasible Right was the right to continue to be a member of the Scheme. This right continued on leaving employment if the individual resumed employment within the industry within six months.

38. There may have been some confusion from the use of the phrase ‘protected member’ in some communications. A person may be a protected member because they had an indefeasible right but no longer had future service protection as a Protected Person. He was a protected member but did not have protected status for service after October 1997.
39. The March 2004 letter referred to his being eligible for BRASS matching as a result of being a protected member. That was incorrect; it should have referred to his status as a ‘Protected Person’ for service up to October 1997

40. The Trustee could not look behind the legislation, take account of statements made in Parliament or apply a different interpretation of the legislation; it could only apply the law as it stood.

Merger of the three Sections
41. This complaint was that, had he transferred between ‘unmerged’ Sections and received a pay increase of up to 7.5%, that would have benefited him in respect of his past service. It was not an improper decision by the Trustee to merge the three Sections even if that would have denied him a speculative lost opportunity; there were good and proper reasons for the merger.

Restructuring 
42. Further details were awaited from his employer as to whether pay increases outside the annual company award were pensionable.

Early retirement factors
43. Contribution rates were agreed every three years following actuarial valuation and the Trustee was satisfied through this mechanism that the level of contributions was appropriate. 

Amendments to the Order 
44. The amendment had the effect of removing a right to use arbitration in respect of disputes. This was done because arbitration could not provide a binding decision, in the way that a court could, which would bind all members, and so could not provide certainty for the Trustee. It had not removed the ability to enforce rights, simply one method of doing so.
45. The response concluded that his complaint should not be upheld.
46. On 9 August 2010 Mr Stodart emailed RPMI again about the pension restructuring premiums. He referred to correspondence from First Great Western that said there was no documentation about the existing arrangement as there was now only one Section following the merger. Mr Stodart said this implied the existing arrangement on which the new agreement had been based, arose only due to the merger of the three Sections; if so, it could not change the funding method for the Wessex/Wales and West Section. Mr Stodart sent further emails over the following months seeking clarification of the arrangement for past funding. An acknowledgement was given on 24 August advising that the issues he had raised were being considered. 
47. In October 2010 Mr Stodart responded to the stage 1 decision and in January 2011 he was told his complaint was to be considered by the Trustee Case Committee. He provided additional information for the Committee in February. The stage 2 decision was sent on 24 March. The Committee did not uphold the complaint, concluding that Mr Stodart’s pension benefits had been administered correctly and agreeing with the response provided in the stage 1 decision. The decision said the Committee had analysed all the additional information provided but could only consider whether the Scheme was being administered in accordance with the legislation, and was satisfied that it was. 
48. First Great Western’s Managing Director wrote to Mr Stodart on 31 March 2011 regarding his comments about how the pension restructuring premiums had affected him. The Managing Director said the premiums were not specific to taking pensionable pay to 100%; they also applied where the increased pensionable pay had to be funded. The offer for substantial increases to drivers’ pay under the 2009 agreement was clear in that the increase over and above the company’s annual pay award was only applicable to future service. He commented that the practice was recognised throughout the industry and by the unions, which were party to the restructuring agreements. 
49. In February 2012 the Pensions Committee of the FGW Section considered a proposal to amend the Scheme Rules to ensure that all previous restructuring agreements are reflected properly within the Rules. A decision on this was deferred. 

Summary of Mr Stodart’s position  
50. Mr Stodart says that the Order did not fulfil the promises made in Parliament by the Government, and the Trustee failed to understand the Order before it was finalised. As a result, assurances that pensions under the new Scheme would be ‘no less favourable’ than those under the British Rail Scheme have not been met. The government did not introduce the law that was promised. Misleading information was provided to members about this, giving the impression that they had protection which, in fact, they did not have. 
51. Further, an assurance was given in Parliament that the Government would amend the Order at any time if the drafting was wrong. The Trustee did not, however, take this up with the Government and no amendments were ever made to correct the error in the drafting of the Order.

52. When he transferred to the Wales & West Section his pay was 100% pensionable. That Section was then merged with two others to become the FGW Section and at the time of the merger, it was expressed to cause no loss of benefits to members. When he first moved companies he had the assurance given in Parliament that he would have protected status and there would be no loss to his pension rights.
53. The letter sent to him by the Trustee in November 2000 confirmed his protected status. It was a definitive statement worded in plain English and there as no reason for him, as a lay person, not to accept what was stated in that letter. He moved around the industry on the understanding that he had full protected status and has suffered a loss in his pension as a result. Throughout this time the Trustee has continued to provide misleading information. Even in 2009 he was told, on his annual pension statement, that he had protected status.

54. When he moved from Connex to Thameslink he was told, both in the interview and in the ‘Questions and Answers’ document, that his continuity of employment would continue. Before transferring from Thameslink to Wales and West in 2004 he was given information confirming his protected status and told that his pay would be 100% pensionable going forward. He relied on that information when making his decisions. Had he stayed with Thameslink (now First Capital Connect) he would still have fully pensionable pay. Had he known that he did not have protected status and that companies could use pension restructuring premiums as they saw fit, he would have stayed with Thameslink. It was only when he started corresponding with RPMI about the proposed pension restructuring premiums that First Great Western started to dispute his protected status. 
55. The merger of the three Sections could only be done if the Trustee was satisfied that there would not be any loss to members. Before the merger, if members moved from one of the companies to another, they would be entitled to an increase in their benefits of up to 7.5% if they came from a lower pensionable pay scheme. After the merger, that can no longer happen, as they are all one Section. That is not a speculative loss; it has caused a real loss for some members.

56. The acceptance of the new pay deal in December 2009 has had a detrimental effect on his pension due to the incorrect use of pension restructuring premiums. These were first used in 2003 but at that time his pay was 100% pensionable. As he did not have any elements of non-pensionable pay there could not be any question of identifying elements of his pay that were not pensionable and making them pensionable for future service. His pay was all pensionable up to that point and continued to be so afterwards.
57. In the 2009 agreement, First Great Western advised that pensionable pay remained at 100%, but in accordance with existing arrangements, any salary increases for drivers over and above the company annual pay award are now considered to be pension restructuring premiums and hence pensionable for future service only. Train drivers had never had this arrangement – all their pay was pensionable. There is no documentation about the ‘existing arrangement’ – because there was no such arrangement. . There may have been such an arrangement for the other Sections which merged with Wales and West but he should not be subject to such an arrangement.

58. The Scheme Rules refer to pension restructuring premiums and there is no reference in the Rules to an agreement of this nature; the definition only refers to deals where non-pensionable items are identified and made pensionable. The supposed agreement is not in accordance with the Scheme Rules and cannot be binding. 

59. It was not a correct use of pension restructuring premiums, as defined in the Scheme Rules – these are only available where an element of previously non-pensionable pay is to be replaced with an amount which is pensionable for future service. What the 2009 restructuring attempts to do is effectively to change an existing element of pensionable pay – which otherwise would continue to be pensionable for all service – into a pension restructuring premium, which is pensionable for future service only. It not only affects future pay, nut also how accrued benefits are calculated. But all of his statements up to 2009 showed his pay as 100% pensionable.
60. This change was not made public at the time. It was not included in the proposal document. The amendment was not issued the following day – he did not receive it for several days – and not until after the road shows had taken place. It was distributed via drivers’ pigeon holes, but many drivers do not check their pigeon holes regularly. He cannot be certain that all drivers received it or understood it. All drivers were entitled to vote on the new conditions of service, but not all of them are members of the Pension Scheme. 

61. The ballot paper asked staff whether they accepted the restructuring package but this referred only to the terms and conditions of service. The union’s recommendation only referred to changes in pay, working hours and annual leave; there was no mention of pension changes, which were set out in the separate addendum.  

62. He asked for a statement to be issued to all drivers explaining the consequences of the change but this was not done. The addendum is in any event misleading, as it refers to the ‘existing arrangement’ when there was no such arrangement. The roadshows did not provide any information on the impact of the new pension restructuring premiums and the union officials themselves did not understand it. If the officials did not understand what was being proposed, how would members have known what they were accepting? He could not attend the roadshow due to his work patterns and many others would also have been unable to attend. 

63. Mr Stodart has referred to articles on the South West Trains case, which he says cast doubt on the effect of that decision and suggest that caution should be exercised before relying on it as a solution for issues concerning the need to amend scheme rules. 
64. He says that case was different to the circumstances here, because the South West Trains drivers had not achieved 100% pensionable pay whereas he did have this, and there are no non-pensionable elements of pay that could be converted into pension restructuring premiums. Because of this difference, the South West Trains should not be relied on here.
65. He has suffered a financial loss as a result of the change in December 2009, which can be illustrated by the following table:

	100% pensionable pay for all years
	Pensionable pay with restructuring premiums

	42,258 – (1.5 x 5,587.40) x 32/60

Total pension                 = £18,067.68
	   39,784 – (1.5 x 5,587.5) x 32/60

=     6,748.21

PRP* 1  4/60 x 693       =         46.20
   PRP* 2  2/60 x 1,781    =         59.36

Total pension                = £16,853.77      


*Pension Restructuring Premium
66. The new arrangements introduced in December 2009 are not in accordance with the Scheme Rules. They were brought in following a flawed consultation and referendum on the basis of misleading information and in such circumstances cannot be considered legal, especially where most members and even the union officials, were not aware of the consequences of the change. 

67. Many of the issues he raised were not answered, either through the IDRP or otherwise.

Summary of the Trustee’s and First Great Western’s position  
68. RPMI has provided comments on behalf of the Trustee and First Great Western.

69. The Trustee considers Mr Stodart’s complaint was dealt with thoroughly at both stages of the IDRP and detailed explanations provided to him then. His pension is being administered correctly, in accordance with the Scheme Rules. 
70. The Trustee strongly opposes the allegation that misleading information has been provided. When Mr Stodart transferred his pension to Wales and West in 2004 he was given detailed information about his pension, including illustrations of the benefits likely to be provided if he transferred his pension or left his earlier pension as deferred benefits with Thameslink. 
71. The guide for members sets out how pensionable pay is calculated if pay has been restructured and provides all the relevant definitions. The application of pension restructuring premiums has not changed as a result of the merger of the three Sections; it is a change that either a member and their employer have agreed, or the member’s union has agreed for them. 

72. The new drivers’ conditions of service were agreed in 2009 between the employer and staff, after detailed negotiations with the unions. The relevant details of pensionable pay were initially omitted from the proposal but the addendum was issued to the drivers the next day, to ensure they had all the information during the voting period. The arrangements were agreed with the unions under the collectively agreed restructuring agreement for the drivers.

73. In addition to the proposal document, joint management and union road shows were held at each depot during the same period, to give drivers the opportunity to question the deal before voting. The package could not go to a vote until the union executive endorsed it, which they did with a recommendation to members to accept. Members then voted on the proposal with a majority ‘Yes’ vote.

74. There is currently a proposal to amend the Scheme Rules to reflect the various agreements reached between employers and employees. The signing of the Deed to amend the Rules has been deferred until the outcome of Mr Stodart’s complaint. Nevertheless, in the  South West Trains case the court ruled that:
· contracts of employment override the Scheme Rules so that a change to the contracts could make pay pensionable only for service from a certain date;

· where there was an agreement under a contract of employment, the Trustee could amend the Scheme Rules to reflect that amendment (and to avoid conflict between the rules and the agreement, should do so).

Conclusions


Protected status
75. Mr Stodart’s first complaint concerns the issue of whether he still has the status of a Protected Person and if so, the effect of that on his pension benefits. The definition of a Protected Person is contained in the Order and the effect is to give protection for members of the British Rail Pension Scheme immediately before privatisation. Such people were entitled to pension rights in the new Railways Pension Scheme that were ‘no less favourable’ than their rights under the old scheme – in other words, to ensure that on privatisation, where the individual moved from the British Rail Pension Scheme to the Railways Pension Scheme, they would continue to enjoy the same rights they had enjoyed under the old scheme as at 31 May 2004. 
76. The Order did not provide that the member would continue to enjoy that protection through all future years of membership of the new Scheme – they only continued to be a Protected Person until their continuity of employment was broken or they chose to leave the Scheme; Article 8 clearly states that the period of protection is broken in those circumstances. The only exception to that is a move between two associated employers. 

77. Thus when Mr Stodart moved from the British Rail Pension Scheme to the Railways Pension Scheme, he had the status of Protected Person and no amendment to the new scheme could leave him with benefits that were less favourable of those he held in the British Rail Scheme as at 31 May 1994. But once he moved from Connex to Thameslink in 1997 his continuity of employment was broken and he lost his Protected Person status from that point on. Neither that move nor his subsequent move from Thameslink to Wales and West in 2004 was a move between associated companies. 
78. Mr Stodart maintains that the concept of Protected Person and the Indefeasible Right are part and parcel of the same protection, but they are not. The Indefeasible Right is something quite different; it is the right set out in Article 11 of the Order to continue to be a member of the joint industry scheme. The effect of this is that, each time Mr Stodart moved from one railway company to another, he had a right to continue his membership of the Scheme, but that did not include any protected status after 1997.
79. He also says that the Order did not fulfil the promises made by the government when it was being introduced. Whatever may or may not have been promised at the time, it is not for me to comment on whether the law should have said something different. I can only consider the law as it is written, not as Mr Stodart considers it should have been written. 
80. It follows from this that the first element of Mr Stodart’s complaint cannot be upheld.

The Trustee has failed to understand the relevant statutory provision
81. Alternatively, if Mr Stodart does not have protected status, he argues that this is due to the Trustee having failed to understand that the Order as passed did not contain the full protection for members as had been assured in Parliament that it would. It is not for the Trustee to go behind the wording of the Order or seek to rely on statements made in parliamentary debates as to what level of protection should have been accorded to members; its role is to implement the Order and ensure the Scheme is run in accordance with the actual wording of the statutory provision. 

82. It has done so, ensuring that Mr Stodart’s pension benefits have been dealt with on the basis that he had protected status from 1994 to 1997, and that he had the right to continue his membership of the Scheme on each change of employment – which of course he has done. There had been no maladministration in respect of this point. 

The provision of misleading information
83. Mr Stodart claims the Trustee provided misleading information, which he relied on when moving around the industry. The first time information was given was at the time of privatisation. The “YOUR PENSION” leaflet advised that existing members had two rights: 

· the right to no less favourable pension arrangements ie just as good as on 5 November 1993, if they stayed in continuous employment; 
· the right to stay in the new scheme, if they stayed in continuous employment in the railway industry.
84. That was an accurate summary of the position; on joining the new scheme, their pension would be no less favourable than that in the British Rail Scheme and that would remain the same if they stayed in continuous employment; in other words, the ‘no less favourable right’. That would not continue if there was a break in continuous employment, but they would then have a right to stay in the scheme; in other words, the ‘Indefeasible Right’.
85. The letter of 29 March 1994 again confirmed the ‘Indefeasible Right’ to remain in the new scheme when moving from one company to another; and that on moving from the British Rail Scheme, accrued benefits would transfer to the new Scheme on the same, or no less favourable, benefits. Again, this confirms the two distinct rights.

86. Of course, that information was provided by the old British Rail Scheme not the Trustee of the Railways Pension Scheme, but it shows that from the very start information was given about the two different rights, so members were aware of these. Further information was given in the letter from the House of Commons Library of 29 June 2000. Once again, that letter set out the two different rights: members as at 5 November 1993 had statutory protection in that their pensions should be no less favourable than they were under the British Rail Scheme; and an indefeasible right to remain in the new scheme even if they moved to other employers in the railway industry. The letter could perhaps have made it even clearer, by explicitly emphasising the point that the protection ensuring pensions would be no less favourable under the new Scheme would be lost on a subsequent break in employment. But the information provided was not incorrect. So Mr Stodart had been given information correctly setting out the two distinct rights. 
87. Mr Stodart points out that when he moved from Connex to Thameslink the ‘Questions and Answers’ document said his continuity of employment would continue. But that was a statement of the position at the time, not a guarantee of what would happen in the future. And in any event that information was provided by Thameslink, which is not a party to this complaint. 

88. The information he received from the Trustee was contained in the letters sent on 13 November 2000 and 12 March 2004 respectively; and in the benefits illustration provided in June 2004. Mr Stodart says the letter of 13 November 2000 was a definitive statement of his position and referred to his status as a Protected Person, indicating that he still had that status at that date. The letter did refer to his status in that way and said this meant that, as a member on 4 November 1993, his pension rights must be at least as favourable as the rights the British Rail Scheme provided in 1994. The letter was not as clear as it could have been – it effectively set out the rights on transfer from the British Rail Scheme without going on to explain that this did not continue after any break in continuous employment or that it was different from the Indefeasible Right. That failure to provide the complete picture was potentially misleading. The second letter, sent on 12 March 2004, referred to his status as a protected member, and said this meant he had an indefeasible right to the same amount of BRASS matching. Again, this did not give a detailed explanation of the full situation.
89. The final piece of information was that contained in the benefits illustration provided in June 2004. That enclosed the ‘Your Protected Rights’ leaflet, which correctly summarised the situation. Taken together, however, the two letters (which he received before the illustration in June 2004) could have led Mr Stodart to consider he still had protected status, and that meant his pension rights should be no less favourable than they had been under the British Rail Scheme. But this has to be considered in the context of all the other information that had previously been provided, which as set out above had explained the two different rights correctly. Further, Mr Stodart’s status as a Protected Person had been lost many years earlier, in 1997 – well before the documents mentioned above were provided by the Trustee. So he cannot be said to have lost that status by relying on this misleading information when making a decision to change employers – that had happened much earlier, at a time when the information he had been provided had correctly set out the position. So even if there was maladministration in the provision of incorrect information, it has not led to the injustice claimed by Mr Stodart. 
90. Mr Stodart has also referred to assurances given in Parliament before the Order was passed which he says were confirmation that ‘Protected Person’ status was intended to continue throughout membership of the new scheme. That was his understanding of what had been introduced and it was not until he started corresponding with the Trustee in 2009 that this was questioned. But for the reasons set out above, comments made in Parliament some 19 years ago cannot alter the effect of the law as it was actually passed. And whatever his understanding may have been, the information put out at the time of implementation in 1993 and 1994 was, in fact, an accurate explanation of what had been introduced.

The merger of the three Sections
91. Mr Stodart claimed that this merger caused a loss of benefits to certain members; before the merger, if members moved from one of the companies to another, they would be entitled to an increase in their benefits of up to 7.5% if they came from a lower pensionable pay scheme. After the merger, that could no longer happen, as they had all become one Section. He says that has caused a loss for some members. But as the Trustee has said, it was not an improper decision to merge the three Sections even if that would have denied him a speculative lost opportunity. It is not for me to question the merits of a decision to merge different Sections. Even if there were maladministration in the way it was done (and I have not made a finding on this) the merger has not caused any loss for Mr Stodart and so this element of the complaint is not upheld. Whether there has been loss caused to third parties is not relevant to Mr Stodart’s complaint.
The use of pension restructuring premiums
92. Pension restructuring premiums are not a new concept – they have been used in the industry for a long time and are recognised by both employers and unions as an industry standard practice. What Mr Stodart claims is that the particular way they have been used here is incorrect.  But the introduction of the premiums which he is unhappy with only came about following lengthy negotiations between First Great Western and the unions, which first started in 2007 with a proposed harmonisation deal following the merger. That deal was rejected by employees but the revised deal was agreed in 2009. That again followed detailed negotiations with unions, whose representatives have delegated authority from their members to negotiate on their behalf. The agreement was confirmed following a ballot of members. The courts have confirmed that agreements between employers and employees may include details as to what is and is not pensionable pay
 and that once such an agreement has been reached it is binding. I do not consider it possible to go behind an agreement reached following lengthy negotiations, consultation and a formal ballot.
93. An extrinsic contract between employer and employees is binding on a scheme’s trustee where it concerns the salary which employees are to be treated as entitled to for the purposes of calculating their pensions; the trustees would have to look outside the scheme rules in any event to establish this. Mr Stodart has raised some concerns about the process followed. In the IMG case
, the court did set aside a change to pension, but only on the basis that the extrinsic contract did not amount to consent on the part of the beneficiaries, who were unaware of the terms of the clause, had received no advice about it and had no choice as to whether or not to consent. That is not the case here where, as I have said, the agreement was only reached after lengthy and detailed negotiations followed by a formal ballot. If there was a time to raise objections, it was when the process was ongoing (and indeed Mr Stodart did raise some concerns at that time).
94. The agreement does not affect any benefits already accrued; it concerned only the method of determining which elements of pay should be pensionable going forward. The case law I have referred to confirms that it is open to employers and employees to reach agreement on this.
95. Mr Stodart has queried the effect of the South West Trains decision. But the facts of this case are almost identical and the court concluded that the trustees could (and should) amend the Scheme Rules to match the contract agreed with another employer within the same scheme, about which elements of pay should be considered pensionable.  I do not consider there are grounds for me to interfere with the agreement or to prevent the Trustee amending the Scheme Rules to take account of it.

The handling of Mr Stodart’s complaint
96. Mr Stodart submitted his formal complaint on 15 February 2010. The Stage 1 response was provided on 5 May 2010. It was a detailed response, running to nine pages, and addressing each of the points. In October Mr Stodart advised that he wished to proceed to Stage 2. There was a short delay until January 2011 when he was told the complaint was to be considered by the Trustee Committee. After providing further information in February, he received the final decision in March. The Committee endorsed the stage 1 decision, though adding further comments in respect of some additional points he had put forward. Overall, his complaint was considered thoroughly and detailed responses were provided. There was some delay between stage 1 and stage 2, but this was not overly excessive bearing in mind the complex nature of the complaint and the volume of information to be considered. 
97. The one obvious omission in the responses was the failure to address his concerns about pension restructuring premiums. At stage 1, he was told that further details were awaited from the employer. But the Managing Director of First Great Western wrote to Mr Stodart on 31 March 2011 giving a response to his concerns about this and explaining their use throughout the industry so the issue was addressed in that manner. 

98. I do not therefore uphold this aspect of the complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

12 February 2013 
Appendix
99. Paragraph 5 of Schedule 11 of the Act makes provision for protection of pension rights by reference to a “Protected Person”, that is

“(a) Any person who immediately before the passing of this Act – 

(i) is an employee of the Board or a subsidiary of the Board; and

(ii) is participating in an existing scheme.”

Paragraph 6 of Schedule 11 allows the Secretary of State to make provision by Order for protecting the interests of protected persons to secure

“(a) that the relevant pension rights of protected persons are no less favourable as a result of …

(ii) any transfer of pension rights…”

(b) that a person who is a protected person… is not prevented, otherwise than by reason of either of the following events, that is to say – 

(i) the continuity of his period of employment is broken; or

(ii) he voluntarily withdraws from an occupational scheme,

from participating in some occupational pension scheme and acquiring pension rights under that scheme which are no less favourable than those which would have been provided under his former scheme…”

The period of protection is defined as

“(a)…the period beginning with the passing of this Act and ending with   whichever of the following events first occurs, that is to say ​- 

(i) the continuity of the person’s period of employment is broken; or

(ii) he voluntarily withdraws from an occupational pension scheme.”

100. Paragraph 8 of Schedule 11 allows the Secretary of State to make provision giving any person who is a member of the Scheme at the time of the Order and meets the qualifying conditions “the right to continue to participate in the joint industry scheme, in accordance with the rules of that scheme, unless and until the termination conditions become fulfilled…”
101. Article 4 of the Order says that any person who employs a protected person shall provide an occupational pension scheme in which that employee may participate and into which he may transfer his pension rights, and the protected person may acquire pension rights which are “no less favourable than his pension rights in the scheme from which he is transferring…”

102. Article 6 deals with scheme amendments and transfers and states that any amendment shall have no effect if it would lead to the protected person’s pension rights being “less favourable than the relevant pension rights in his designated scheme…” 

103. “Designated Scheme” is defined in Article 1. Paragraph (b) of the definition says that a reference to the pension rights of the person in question is “a reference to the relevant pension rights to which that person is entitled when this Order comes into force…” 

104. The Order came into force on 31 May 1994.

105. Article 8 of the Order says:

“Subject to article 9, Part II of this Order shall cease to have effect in relation to a protected employee where his continuity of employment is broken, except in relation to any relevant pension rights which he acquired before the break in that continuity…”

106. Article 9 says:

(1) “For the purposes of articles 3 to 8, and for all other purposes of paragraph 6 (the powers of protection) of Schedule 11, there shall be disregarded, except to the extent specified in paragraph (3)-

(a)…

(b) any break in the continuity of employment of a person which consists of a period which begins with the ceasing of employment with an employer (“the former employer”) who was participating in the joint industry scheme and ends with the entering into employment with an associated employer of the former employer who is participating in that scheme, where that period would have been disregarded in determining continuity of employment of the person in question if both before and after that period his employer had been either the former employer of that associated employer…

(c) any break in the continuity of employment…which consists of a period which begins with the ceasing of employment with an employer (“the former employer”) who is engaged in the railway industry and ends with the entering into employment with another employer (“the other employer”) who is engaged in that industry where that period ​

(i) would have been disregarded in determining the continuity of employment of the person in question if both before and after that period his employer had been either the former employer or the other employer;

(ii) begins after the passing of the Act; and

(iii) ends no later than 1st October 1994;”

107. Article 11 provides that any person to whom paragraph 8(1) of Schedule 11 of the Act (entitlement to participate in the joint industry scheme) applies shall have the right to continue to participate in the joint industry scheme.

108. “Associated employer” is defined as follows


“…any two employers are to be treated as associated if one is a company of which the other (directly or indirectly) has control, or if both are companies of which a third person (directly or indirectly) has control…”
� British Rail Pension Scheme


� Railways Pension Scheme


� BRASS matching is a type of allowance paid to certain employees, relating to the British Railways Additional Superannuation Scheme, the details of which are not relevant for the purposes of this complaint.
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