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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Ms J Green

	Scheme
	New Airways Pension Scheme (the Scheme)

	Respondents
	1. British Airways plc (BA)
2. The trustees of the Scheme (the Trustees)


Subject
Ms Green disagrees with the decision of BA and the Trustees not to award her with an ill health early retirement pension from the Scheme.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against BA and the Trustees because there has been maladministration in the way that Ms Green’s application has been considered.  Specifically BA delayed in responding to information requested under stage one IDR and at stage two IDR an inconsistent approach was taken by the Trustees.  I am not satisfied BA have considered all relevant medical information or the appropriateness of the alternative employment offered.  I am also not satisfied that the Trustees have assessed if appropriate procedures in accordance with the Scheme rules have been followed. 
DETAILED DETERMINATION

Provisions of the Scheme rules (the “Rules”) and guidance notes
1. The rule applicable to Ms Green is Rule 12 which is contained in the Trust Deed and Rules dated 1 October 1999 (the 1999 Rules). The “General” provision appears in section 12 (a) which states that, amongst other categories, air cabin crew employees (the category that Ms Green falls under) who leave service due to a medical condition which makes them unable to perform their normal duties shall be entitled to receive an ill-health early retirement pension. 

2. Part (a) of Rule 12 was amended by a supplemental deed dated 20 July 2005, which removed reference to particular categories of staff and stated generally that Scheme Members (of which Ms Green was one) were entitled to an ill-health pension if their employment was terminated on the grounds of “Medical Incapacity” by their employer (who participates in the Scheme) and the Principal Employer (i.e. BA) notifies the Trustees of this.
3. “Medical Incapacity” was defined in Rule 12 (ad) as an incapacity: 

“(i)     from which the individual is unable to recover for the foreseeable future;

(ii)
which prevents the individual from carrying out his normal duties even after reasonable adjustment; and

(iii)
which prevents the individual from carrying out appropriate alternative employment where this is offered by a Participating Employer.”

4. Rule 12 (af) states:

“For the purposes of sub-rule (ad)(iii) appropriate alternative employment means employment which in the opinion of the Principle Company is suitable and reasonable employment taking the Member’s skill and current salary level into account” 
5. The Rules were consolidated with effect from 1 April 2008 (the 2008 Rules). The section under the 2008 Rules governing the provision of an ill health pension are contained in Rule 14.  Rule 14 is fundamentally the same as Rule 12 as amended by the 2005 deed. Rule 14(e) set out the definition of “Medical Incapacity” which is the same as under Rule 12(ad) of the 2005 deed.   
6. Notes prepared by BA in January 2008 to assist BAHS assess ill health application headed “ELIGIBILITY FOR AWARD OF AN ILL-HEALTH PENSION (NAPS)” states:

“The following criteria will be used to determine whether the requirements of ‘Medical incapacity’ are met (para 12(ad) of the NAPS scheme rule):

The individual must have a recognised medical condition… that has resulted in incapacity or disability affecting ability to work.

· The individual should be unlikely to recover from the medical condition in the foreseeable future …British Airways and the NAPS Trustees have agreed that, for the purposes of the scheme, ‘Foreseeable future’ should be defined as a period of 2 years.
· There should be no significant improvement in the condition for at least 6 months.

· No recognised investigation, treatment or other intervention likely to lead to improvement should be planned or available.
· There should be no evident precipitating or aggravating factors likely or able to be resolved…

Process

All decisions will be made by an Occupational Physician (OP), reviewed by a Consultant OP, and recorded on the employee’s occupational health record. The occupational health record should include a statement explaining the rationale for the outcome of the assessment.
BAHS will arrange for all cases deemed ineligible for award of an ill- health pension to be reviewed by an external occupational health specialist, subject to consent by the employee for release of the relevant documentation, including medical information. 

…”
7. In January 2008 British Airways set out in Guidance Note EN300: Alternative Employment that a role would usually be considered as suitable alternative employment if it requires similar skills, the grade and pay are roughly equivalent, work patterns are similar, the place of work is the same or within a reasonable distance and it accommodates any present restrictions advised by BAHS. 

Material Facts

8. Ms Green was employed by BA under a contract of employment signed by her on 5th May 1985 and by BA on 11th May 1985.  Under the contract parties agreed that Ms Green will be deemed to agree to be employed at any location worldwide so determined by BA, and that her base is at Heathrow.

9. Ms Green who now lives in the Wirral, near Liverpool, was employed as an air-cabin staff by BA before she became ill. She had been absent from her role as cabin crew for three years and ten months since 1 January 2004 due to on going medical condition following an operation. She did ground duties at Warrington from July 2004 to March 2006 and then declared herself unfit for work on 13 March 2006.  
10. On 9 February 2006 Dr H Scott of the British Airways Health Services (BAHS) in a memorandum to BA, which was copied to Ms Green, stated:

“She feels that she will not be able to return to flying in the near future. She continues to receive appropriate treatment from her GP with further outside support. It is unlikely that she will be able to return to flying in the next three months. However, she remains fit to continue working on the ground. It remains my expectation that she will be able to return to flying in the future but I am unable to be more accurate with timescales.

It is likely that her underlying medical condition presently meets the requirements under the DDA. I feel that Jillian is fit to explore alternative employment within BA. There would be no specific restrictions to ground duties” 

11. On 16 June 2006 Dr Scott in a memorandum to BA stated that he felt Ms Green would find it impossible to return to cabin crew duties but that she was more than capable and able to undertake ground duties. He added that even though ground duties were an option, working on the ground at Heathrow was unlikely to be a satisfactory conclusion. 
12. On 21 June 2007 Ms Green was offered in writing a ground placement in Heathrow Airport. She rejected the offer during a telephone conversation on 25 June 2007. She then confirmed by email on the same day her reason for rejecting the offer which was because she was “still off sick and my condition has been exacerbated by the stress I have been put under and BA’s non acceptance of my illness and I would also mention that my condition I believe is covered under the DDA”. 
13. BA wrote to Ms Green (it is not dated) about the ground job stating that every effort had been made to find a suitable role in Manchester for her, near her home, but as there was nothing available she was offered the job at Heathrow. Ms Green responded by email on 10 July 2007 and referred to a conversation she had with BA on 12 April 2007 stating that at no time did she indicate that she was fit for any type of job whether it be at Manchester or London Heathrow.  She said that she was therefore surprised by the offer made to her in June 2007. 

14. BA wrote to Ms Green on 4 October 2007 informing her that they had now taken everything into consideration and her employment was to be terminated by 28 December 2007. They then went on to explain that the decision for an ill health pension is made on recommendation of a BAHS, once termination has been decided as the only and final outcome. 
15. Dr Iley, of the BAHS, assessed Ms Green and said that he felt that she was not fit to return to ground work at Heathrow or elsewhere and did not feel that this situation would change before her employment was terminated in December. He said that he had discussed her eligibility with other doctors at BAHS and did not feel that she met the criteria. Ms Green appealed against the decision stating that she felt she fulfilled the requirements for an ill health pension as she was unable to carry out any kind of duty due to her illness. 

16. Dr Dowdall of BAHS was asked to review the case. He wrote to Ms Green on 10 December 2007 stating that he had reviewed the BAHS medical records and also discussed the case with Dr Iley and said that before he decided he would ask her GP for an update on her condition.
17. In a letter dated 11 January 2008 to Dr Dowdall of BAHS, Dr Forster, Ms Green’s GP, states:

“Her symptoms of anxiety and depression, which are clearly linked to the stress and uncertainty around this dispute, have remained unchanged and I could not say there has been any improvement or deterioration in her condition.

I have seen her approximately monthly in my surgery since that time, when we have discussed a problem, how she is feeling, and I have issued her with an ongoing Med 3 Sickness Certificate.

She continues to take an anti-depressant in the form of Citalopram, and she has complied well with this treatment, taking it regularly since 2004.

I do not feel there was any need for an on-going specialist referral, as Jillian’s mood disturbance seems solely due to her dispute with British Airways and the pressures and anxieties resulting from this.”       
18. On 18 January 2008 Dr Dowdall wrote to BA, copying in Ms Green, stating that she did not meet the criteria. 

19. On 30 April 2008 Ms Green’s sister, on behalf of Ms Green, appealed under the Scheme’s internal dispute resolution procedures (IDRP). In considering this matter under IDRP, the Trustees are not undertaking to determine whether they could award an ill health pension, as they cannot, but to ensure that, in their view, BA has processed the termination in accordance with the Rules. 
20. Stage one IDRP was dealt with by the Managing Director (the Appointed Person) of British Airways Pension Services Limited on 11 June 2008, whose decision was conveyed to Ms Green as follows:

“Rule 12 states that a member will be entitled to an ill health pension if he us suffering from a medical incapacity; (a) from which the member is unlikely to recover in the foreseeable future, (b) which prevents the member from carrying out his normal duties, and (c) which prevents the member from carrying out appropriate alternative employment where that has been offered by the employer.

The medical evidence appears to confirm that you satisfy the first two strands of this test and is not in dispute. There is some dispute regarding the third strand. For the purpose of this decision I will rely of the assessment by BAHS, namely that you are able to carry out ground duties. 

A member will not be entitled to an ill health pension if they do not accept offered appropriate alternative employment which they are capable of carrying out. There is no requirement for British Airways to offer such employment. Where it does not, this limb of the test does not apply.

In your case it is not clear to me if you applied for any jobs but it is clear that you were not actually offered any appropriate alternative employment. There is a distinction to be made between being made aware of job vacancies and applying for them and actually being offered a job.

If an ill health pension is not granted on the grounds that appropriate alternative employment has been refused, such employment must have been offered in the first place. As you were not offered such employment under the rules an ill health pension cannot be refused on these grounds.

Consequently, and from the information made available to me by British Airways, I find that the Company has not applied the Rules correctly. To do so British Airways must either now offer you alternative suitable employment or it must award you an ill health pension.”

21. On 24 June 2008, the Appointed Person wrote to Ms Green stating: 

“Further to my letter of 11 June 2008 I have heard further from British Airways. It has now sent me further correspondence (which was not sent to me earlier) which confirms you were offer[sic] alternative employment in June 2007. As a result of this new information I must revise my earlier decision and a copy is enclosed.

As you will see I can no longer up-hold any part of your complaint and I would like to apologise for any distress which this revision may cause you.”         
22. Under stage two of IDRP the Trustees considered details of the position offered to Ms Green and new medical evidence she had provided. However they did not review the new medical evidence themselves, they passed it on to BAHS to see if it changed BAHS’s decision about Ms Green not meeting the criteria. 
23. BAHS felt that the new evidence did not alter the earlier assessment that she did not meet the criteria. They also felt that she was likely to become fit for employment in the foreseeable future and they decided she did not meet the criteria under both Rule 14 (e) (i) and (iii). 

24. Ms Green’s employment with BA was terminated on 15 February 2008.

Summary of Ms Green’s position  
25. Thompsons Solicitors on behalf of Ms Green state:
26. Dr Dowdall had consulted her GP, Dr Foster. However, Dr Dowdall had put his own interpretation on Dr Foster’s words. Dr Foster’s letter of 11 January 2008 went into more detail about her illness and confirmed that there had been no improvement in her condition. He advised that her depression was significantly exacerbated by the protracted dispute with BA. She notes that it was his opinion that she was not mentally capable of being able to re-locate to London, and in fact the insistence on this precipitated the deterioration in her condition. Therefore she maintains that the offers of alternative employment were not suitable or appropriate given her circumstances.
27. When she returned to work in July/August 2004, BA’s policy at this time was to place cabin crew returning from long term sick leave in a ground job close to their home and not at their contractual base. She believes that this still applies and general office duties are available to grounded crew at BA offices in Wimslow and at Airmiles office in Warrington. 
28. At the time she was offered the job at Heathrow she was signed off as unfit for work. The offer of the role at Heathrow was made despite the fact she had previously worked in the Airmiles office in Cheshire. Due to her condition she was not capable of undertaking any kind of work and as such it was not possible to accept the job offer.

29. On 13 April 2007 she received a call from an occupational health advisor from BAHS. She explained to the occupational health advisor that she frequently had suicidal thoughts, had frequent panic attacks and for the most part relied on her family to look after her. The occupational health advisor told her that she was not getting any better and advised her to seek psychiatric assessment. She wrote to BA asking if they could arrange for the psychiatric assessment that the occupational health advisor had recommended. Following advice from her union, during the appeal against her termination by BA, she sought psychiatric assessment from a consultant psychologist, Dr A Rigo. The report was sent to BA, but BA never made reference to it.
30. She was not advised of the outcome of the conversation she had with the occupational health advisor when she received the offer of the job at Heathrow. She was advised by her union at the time to contact her manager and advise her that she could not accept the job as she was signed off as unfit to work and was too ill to attempt to do any work. She was advised by her manager that the occupational health advisor had overturned her GP’s diagnosis that she was incapable of all work and had recommended that she returned to ground duties.  She felt that BA were trying to bully her back to work and would not accept how very ill she was and the fact that she was disabled within the meaning of the Disability Discrimination act (DDA) at this time.  
31. She has been signed off as unfit for work since March 2006. She has received intensive counselling during this time and continues to take anti-depressant medication. There has been no improvement to her health and she continues to receive incapacity benefit following a medical review in December 2009. 

32. The temporary job offered could not be accepted as she was and remains too ill to carry out any form of work. While she did work at Airmiles in Cheshire doing “general office duties” this was before her health deteriorated to the extent that she was to ill to carry out those duties as evidenced by her GP signing her off as unfit for her role at Airmiles in March 2006.  
33. She maintains that her illness is ongoing and that as a result she is unable to carry out normal duties even after reasonable adjustments have been made and that no appropriate alternative duties were offered. She therefore claims that she satisfies all three limbs of the “medical incapacity” test. 

34. The guidance note from BA to BAHS states that BAHS will arrange for all cases deemed ineligible for award of an ill health pension to be reviewed by an external occupational health specialist. BAHS did not make such an arrangement in her case and the medical evidence it sought to rely on was limited in comparison to the evidence provided by her.
Summary of BA’s position  
35. They have followed the normal procedures in dealing with Ms Green’s application for an ill health retirement pension. Rule 14 of the Rules states that the granting of an ill health pension is decided by them, as Principal Employer, taking into account the various medical reports. 

36. Dr Iley had concluded that Ms Green’s condition was likely to improve and therefore she was ineligible for an ill health pension. In addition Ms Green’s GP was consulted before the decision was made that she did not meet the criteria for an ill health pension. 

37. In terms of the criteria for awarding an ill health pension, the medical reports show that the doctors came to the conclusion that her condition was likely to improve in the foreseeable future. In addition, she was offered a suitable alternative role in Heathrow, which she declined. The role was offered on a part time basis to help her ease back to work after her absence from illness. Her contractual place of work and base is Heathrow which is where the alternative role was based.

38. BA employs many cabin crew members who choose to be “commuters”, i.e. they choose to live some way away from their base, and commute to Heathrow by air on standby tickets. Ms Green was one such “commuter” because her file shows that she has lived in Belgium in the past and is currently living in Merseyside. BA has no control over where its employees choose to live. Many employees choose to live abroad and commute to their contractual base, In Ms Green’s case her contractual base was Heathrow and the alternative job that was offered to her happened to be based there. 

39. At no time has BA determined or agreed that Ms Green should be based in the Wirral, near Liverpool, in Belgium or anywhere other than at Heathrow. Whilst the posting she had to Warrington from 2004 to 2006 is relatively close to her home in the Wirral, that posting in itself should not be interpreted as BA having an obligation to provide alternative postings near to Ms Green’s home or that it changed her contractual base in any way.

40. BA attempts to assist employees back to work in any way that it can but there is no set policy in place. However BA does have an internal policy to try to find alternative employment at a person’s contractual base. 
41. An ill health pension only applies where an individual is unlikely to recover for the foreseeable future and alternative employment is not offered. Ms Green was made an offer of alternative employment at her work location with reasonable adjustments (i.e. working for three days per week, which was agreed with her). She declined the offer of alternative employment. The nature of the work offered to her was described as “general office duties”. She had successfully performed similar work before in 2004.

42. For the purposes of satisfying the third strand of Rule 12 (ad) in addition to the first two strands, an individual must be able to perform alternative employment based on their skills set and salary level, despite their incapacity, Ms Green was deemed to be able to perform the alternative position that was found for her at Heathrow (her contractual base), despite her medical condition. She refused to accept it, which meant that she failed to satisfy the third strand of Rule 12 (ad). 

43. Rule 12 (af) should not be interpreted as placing an obligation on BA to provide, or offer, alternative employment with the home location of an individual in mind. This is not what the definition says. Interpreting Rule 12 (af) in this way would have the effect of removing the third strand of Rule 12 (ad). For example, situations could be created by individuals who were unable to fly, to move to locations where they know that BA would find difficulties in being able to offer alternative employment. 
44. BA has given every support to Ms Green. They have offered her appropriate alternative employment at Heathrow and they sought advice from BAHS before concluding that she would not be prevented from carrying out such employment. 

Summary of Trustees’ position  
45. The Rules do not confer any power on them to authorise ill health pensions. This power lies with BA as ‘Principal Company’.  

46. All three limbs of the “Medical Incapacity” test need to be satisfied before BA would terminate a member’s employment on the grounds of “Medical Incapacity”. In reaching a conclusion as to the eligibility of an employee for an ill health pension, BA relies on the assessment of BAHS. 

47. Although the Rules do not contain any power for them to award an ill health pension, they believe that they have a duty to ensure that the Rules are applied correctly. 

48. They do not review the medical records for any member who is being assessed for an ill health pension by BA. BA’s medical adviser is responsible for providing BA with advice and where an ill health pension is awarded by BA they receive confirmation through a standard form from BA that a medical practitioner has assessed the case.
49. The Trustees’ role is to check that the Rules are being followed properly. The Rules state that appropriate alternative employment means employment which, in the opinion of the BA as the Principal Company, is suitable and reasonable employment taking account of the skills of the member and current salary levels. The Rules do not make any reference to location or the ability to travel in this context. They obtained a view from BA to confirm whether, in BA’s opinion, the alternative employment was suitable and reasonable in relation to this criterion. BA confirmed that in their opinion they had offered appropriate alternative employment as stated. This is evidence that they (the Trustees) ensured the Rules were properly followed. 
50. The Appointed Person had emailed BA on 2 May 2008 requesting information regarding the offer of alternative employment. No supporting evidence had been provided by BA by 11 June 2008 and therefore the first decision was issued. This decision was reversed after BA had confirmed that an offer of alternative employment was in fact made.  

51. A member will not be entitled to an ill health pension if they do not accept the offer of appropriate alternative employment which they are capable of carrying out. There is no requirement for BA to offer such employment. Where it does not, this limb of the test does not apply. 
52. BAHS operate a policy of reviewing their decisions on whether criteria have been met but, as this review process is not written into the Rules, the Trustees cannot be accountable for maladministration for not checking such a process. 

53. Initially stage one IDRP decision confirmed that as Ms Green appeared to satisfy Rule 14(e)(i) and (ii), in order to apply the Rules correctly BA should either offer her suitable alternative employment or award her an ill health pension. After confirmation was received from BA that she had been offered, and declined, alternative employment, this decision was revised and it was confirmed that the Rules had been applied correctly.

54. Under stage two of IDRP, BAHS were asked to review the new medical evidence Ms Green had submitted. BAHS confirmed that the new medical evidence did not alter the earlier assessment and indicated that she was likely to become fit for employment in the foreseeable future and was fit for alternative work. On this basis she did not meet the eligibility requirements established under Rule 14(e)(i) and (iii). 

55. Foreseeable future is not defined in the Rules and has been the subject of discussion between them, BA and BAHS to establish a consistent policy. BA confirmed to them in January 2008 that the policy being adopted was for foreseeable future to be interpreted predominately as a two year period. 
Conclusions

56. The rule that applies in Ms Green’s case is Rule 12 of the 1999 Rules, as amended by the 2005 deed. Reference is made by both BA and the Trustees in their submissions to Rule 14 which is contained in the 2008 Rules that came into effect after Ms Green’s service was terminated.  I mention this not because it impacts because there is no difference between Rule 12 and Rule 14, but because it is important the correct Rule is referred to within parties’ reasons. 
57. Ms Green’s complaint is that she disagrees with the decision by BA and the Trustees not to award her an ill health pension from the Scheme. The Rules state that the decision as to whether or not a member is entitled to an ill health pension lies with BA. The Trustees say, and I agree, that their role is to ensure that in reaching their decision BA applies the Rules correctly.

58. To be entitled to an ill health pension from the Scheme a member can satisfy only the first two parts of the test for “Medical Incapacity” in Rule 12 (ad).   If a member can establish incapacity from which they are unable to recover for the foreseeable future which prevents them from carrying out their normal duties, then if no suitable alternative employment is offered, they can succeed and be awarded ill health retirement. The Trustees  may review such retirement once it is granted and is in payment.
59. It is therefore important for both BA and the Trustees to be satisfied if an employee can carry out their normal duties under Rule 12 (ad).  At stage one IDR it appears the Appointed Person at first appreciated this. Within the decision dated 11 June 2008, he took care to establish if Ms Green was or was not capable of carrying out her normal duties, and having decided she was not capable stated “..the Company has not applied the Rules correctly.  To do so BA must either now offer you alternative suitable employment or it must award you an ill health pension.”  The Appointed Person had asked BA on 2 May 2008 for documentary evidence as to whether or not it had offered Ms Green any alternative employment. On BA’s failure to respond to this request, he made his decision but this decision had to be revised, on 24 June 2008, after BA had confirmed that alternative employment  had been offered. The need for such reversal was clearly due to a delay by BA in responding to the initial request  and I find this was maladministration because the delay caused Ms Green inconvenience.

60. The second, revised stage one IDRP decision issued on 24 June 2008, again concluded “The medical evidence appears to confirm you [Ms Green] satisfy the first two strands of this test and is not in dispute.  There is some dispute regarding the third strand.  For the purpose of this decision I will rely in the assessment by BAHS, namely that you are able to carry out ground duties”.  That seems to have been maladministration by BA  as albeit at a later date, as noted at paragraph 6; process seems to have been confirmed as being that an external occupational health specialist would be brought in to review BAHS opinion where an ill health pension was to be reviewed and this process appears to be reasonable practice.  Put differently, lack of agreed process or properly independent review could be maladministration.  

61. More importantly, and irrespective of whether an external review was required; in fact there is nothing in Dr Iley’s assessment to indicate that Ms Green did or did not satisfy the first two parts of the test, i.e. that her incapacity was such that she would be unable to recover in the foreseeable future and that she would be prevented from carrying out her normal duties even after reasonable adjustments.  However, under stage 1 of IDRP it was confirmed that she did satisfy these two parts. 

62. Further, at this stage neither BA nor the Trustees, in their role of checking if Rules were applied correctly, had clear advice as to whether, if they did accept Ms Green satisfied the first two limbs of the ill health test, the alternative employment offered at Heathrow was appropriate bearing in mind that Ms Green lived and had worked close to Liverpool, but was required to commute to London Heathrow for her new duties.  In particular there is nothing to show BAHS or any external expert had considered if the shift in location made the new ground based role appropriate or not even if adjustments were made.

63. I do appreciate that the relevant Rule, Rule 12 (af) states:

“For the purposes of sub-rule (ad)(iii) appropriate alternative employment means employment which in the opinion of the Principle Company is suitable and reasonable employment taking the Member’s skill and current salary level into account” 

64. And I note BA’s argument that it does not oblige them to consider location.  However it does refer to the Member’s skill and it does refer to “appropriate employment”.  Bearing this in mind, it seems the Guidance prepared in January 2008 obliging consideration to be given to location before deciding the employment offered is appropriate is eminently sensible.  Moreover, noting the Rules had not changed between the relevant dates in this case and introduction of that Guidance; it seems difficult to conclude location was not a factor that was relevant to whether the offered employment was appropriate for Miss Green but it was once sensible Guidance was prepared.  Moreover, whilst I follow BA’s argument that staff may move to inaccessible locations; equally that argument runs both ways so that BA or indeed any other employer in the same situation, may offer alternative roles in far flung locations if appropriate is not deemed wide enough to oblige consideration of location.  Finally, if, for example a staff member suffered from reduced mobility then location must surely be a factor.
65. I conclude that there was maladministration in issue of this revised stage one IDR decision.

66. Under stage two of IDRP BAHS had assessed new medical evidence and decided that Ms Green failed the first and third parts of the test. 
67. It would appear that at this stage the main reason for BA’s decision not to award Ms Green an ill health pension from the Scheme was because she had turned down the offer of appropriate alternative employment in Heathrow. While I accept that it is for BA to consider what is appropriate alternative employment; I reiterate that I cannot agree that a decision that she could do a ground role can be made without taking account of any travel (i.e. the flying) involved to access it.
68. In reaching this view I take account of BA’s comment that Ms Green was originally contracted to work from Heathrow, but note in fact the contract refers to a potentially world wide posting, albeit she was first based at Heathrow.  I also take into account that BA now does have published internal guidance requiring them to take account of the location of any suitable alternative so irrespective of what the contract stated.  As I have stated, I cannot see why only a year before such policy was put into guidance, BA did not have to ensure the alternative offered was at an appropriate location taking into account Ms Green’s illness.   In particular as there is no evidence she moved from Heathrow other than with knowledge of BA who gave her a Warrington posting.
69. Ms Green stated at the time she was offered the Heathrow job that she had not indicated that she was fit for any type of job whether at Manchester or Heathrow. In order to consider the matter properly, BA should have asked BAHS in their assessment of Ms Green to advise if she was or was not fit for normal duties and separately, if she was not fit for normal duties, advise on the alternative taking account of the significant travel involved with the Heathrow job. There is nothing to show from BAHS’s assessment that they had taken this into account, still less than any external expert had given a view. 
70. With regard to the Trustees, it would appear that they had accepted that because Ms Green was offered the Heathrow job she did not meet the third part of the test without deciding whether or not BA had properly considered whether she could have done the job. In my view, the Trustees should have ensured that an appropriate employment had been offered as part of their role in checking the Rules were applied properly.
71. For the reasons given above, I find that the decision not to award Ms Green with an ill health pension from the Scheme is unsafe and therefore uphold the complaint against both BA and the Trustees.

72. As I consider the maladministration identified has added to Ms Green’s inconvenience and stress I also make a suitable award of compensation bearing in mind the period over which this dispute has stretched and the fact that such awards are not generally high. 
Directions   

73. I direct that with 28 days of the date of this determination BA reconsiders Ms Green’s application for an ill health pension. In considering this matter, BA must obtain an assessment from BAHS (or preferably a fresh expert) which takes into account the travel involved with the Heathrow job offer, especially in light of her illness.  
74. BA and the Trustees should each pay Ms Green £200 as compensation for the additional stress and inconvenience caused to her by the maladministration of her application.
JANE IRVINE 

Deputy Pensions Ombudsman 

5 August 2011 
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