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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr P G Schott

	Scheme
	NHS Injury Benefit Scheme

	Respondents
	NHS Business Services Authority (NHS BSA)


Subject

Mr Schott says that NHS Business Services Authority incorrectly refused to grant him Permanent Injury Benefit (PIB). They also failed to advise him of the existence of the Injury Benefit scheme when he retired in 1994. He says that had they, he would have been better placed to provide relevant medical evidence.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because NHS BSA has relied upon the advice of its medical advisers when considering Mr Schott’s application for PIB. 

NHS BSA did not have direct access to NHS employees and used the printed media available at the time to publicise the Injury Benefit scheme, as well as enlisting the help of employers and trade unions. Mr Schott’s application was properly considered following his application in 2008 and he has not therefore been disadvantaged.

DETAILED DETERMINATION

Material Facts

1. Mr Schott was born on 23 June 1949. He started working for the NHS in 1971 as an electrician at Rookwood and Rhydlafar hospitals in South Wales. He retired on ill health grounds on 30 April 1994, aged 44, having been off work since May 1993 with back pain.

Injury Benefit application

2. The diagnosis on the ill health retirement application form was given as ‘Generalised shoulder pains, cause unclear.’ His application was referred to Dr M Pritchard (Consultant Rheumatologist) who was asked to examine Mr Scott and answer specific questions including diagnosis, treatment, prognosis, whether he was considered permanently unfit to perform his full duties and whether his condition was attributable to his NHS employment.

3. In his report dated 27 March 1994, Dr Pritchard wrote:

‘I saw Mr Schott at your request on March 25th. He told me he had been employed as maintenance supervisor at Rookwood and Rhydlafar Hospitals, but that he had been unable to carry on working from May 1993 due to increasing back pain. This had been present to some extent for years, but had become much worse following an episode of heavy lifting. He has always had a rather tense and stressful personality, and has suffered from Irritable Bowel syndrome for a long time. He walks with difficulty, and uses a stick. He has pain on any kind of physical activity, and has to be helped by his wife with most tasks. He sleeps poorly, and feels stiff all over all the time.

He has had various forms of treatment for his current complaint, most of which have been inappropriate and none of which have helped. The tension element has however been recognised before, and he has attended specific relaxation sessions, but without benefit. Various analgesics have also failed to make any difference, and he now takes paracetamol

On examination he was stiff and looked depressed. He stood with difficulty, and all movements of his neck and upper and lower back were extremely limited by muscular pain and tension. His reflexes were all normal. His shoulders were also restricted, but there was no specific arthropathy [arthritis] in his limbs.

Mr Schott is suffering from an extreme and extensive stress and tension reaction. He is also markedly depressed. In his case this has been the unfortunate effect of being self perpetuating, as the muscle tension is painful, and initiates further tension. It is clear from talking to him that he has found his job increasingly difficult with staff shortages and increasing responsibility, and the lifting injury was probably the final blow in this respect…

He is undoubtedly unfit for any kind of work at present, and the severity of the reaction makes it unlikely that he will be able to work in the foreseeable future, certainly at his original job. As far as attribution to his employment is concerned, I think that, as stated above, he was becoming more and more unable to cope with the increasing stresses and responsibilities. As such therefore the present condition is due to a combination of work and personality…’

4. Mr Schott applied for Permanent Injury Benefit on 11 February 2008 following a national advertising campaign. He claimed that he suffered neck problems as a result of his duties in the NHS. On his application form he was asked to explain what injury or illness he was claiming for.

‘The illness that I am claiming for is called cervical myelopathy due to degenerative disc disease in the neck region C4, C5 and partial C6 which has left me with chronic pain, limited neck movement, unable to walk properly, synchronise leg movement and numbness in my right arm from right thumb almost to my elbow.

This has started to cause me other problems such as walking and not realising my legs are not lifting, causing me to fall many, many times and injuring myself i.e. bruised ribs, face etc.

This then led to a nervous breakdown worrying about losing my job, having been long term sick. I had a consultation with a psychiatrist. I also started having panic attacks…’

5. The application was rejected by NHS BSA in a letter dated 23 January 2009 which quoted the advice of their Medical Adviser:

‘No specific accident reports are held on file. His medical records show that he had has neck pain since his late teenage years and this was aggravated by a severe sneeze in 1998. A work injury was recorded in his GP notes on 23.10.1970. In this incident he was trying to catch an engine which rolled off a bench. On 09.11.1970 neck pain was noted. He commenced in the NHS in 1971. The evidence does not support his claim that his neck problems were due to his NHS [duties].

6. Mr Schott appealed against the decision on 26 January 2009. He said that his injuries resulted from carrying heavy tools around the hospital site in his pockets which distributed the weight around his neck. He also says that there are no accident reports because there were no specific accidents. The NHS Dispute Officer issued an internal dispute resolution procedure (IDRP) stage 1 decision letter on 16 March 2009. This upheld the previous decision, and again quoted the Medical Adviser:

‘It is this ex-NHS engineering department supervisor’s contention that cervical myelopathy for which he required two disc operations in 1998, 4 years after he retired from the NHS, was caused through the development of degeneration in his neck from all the heavy lifting he had to do as part of his job. With his appeal letter of 26-01-2009 Mr Schott submits a copy of the consultant orthopaedic report dated 16-09-1986, which was obtained by the DHSS in relation to the assessment of his industrial accident, pre-NHS on 23.10.1970 in which he slipped over a bench and pulled muscles in his neck, back and ribs. The orthopaedic consultant assessed that his condition in 1986 did not relate at all to that accident. There is evidence from a report in 1995 that the applicant believed that his symptoms did come from this accident, but in his 26-01-2009 letter he infers the point that if that consultant and a tribunal believed that the effects of that accident had gone, that accident can’t be used as relevant to the current assessment. This is accepted. These additional documents have been considered along with the existing medical evidence by a medical adviser who has not been involved in this case before.

Mr Scott contends still that his neck condition was caused by him carrying tools in his pockets, which distributed the weight to his neck. Whilst this may indeed be the case, the basic cause of degeneration of the discs of the cervical spine is held to be constitutional meaning that it comes from within the person and not from an external cause. There is no basis therefore for linking the neck condition to his work…’

7. Mr Schott appealed again on 25 March 2009. An IDRP stage 2 decision letter was issued by the Disputes Manager on 19 October 2009. The previous decisions were upheld and the Medical Adviser’s advice was quoted:

‘…The GP has stated that in his view it is reasonable to allow for the possibility that carrying heavy loads at work both contributed to and accelerated the cervical spine degenerative process.

The GP records and Specialist reports and submissions from the Applicant have been carefully reviewed to consider again the issue of attribution. The evidence is that Mr Schott has suffered long term incapacity due to degenerative spinal disease, in particular involving the cervical spine. There have also been incidents prior to his NHS employment and non work related, which have led to his experiencing such symptoms however there is not documented evidence of a specific incident or series of incidents at work which have caused a condition commensurate with long term incapacity. The argument for an aggravation process therefore cannot be accepted. It is the case that his duties have brought on symptoms due to the presence of the underlying pre-existing degenerative / constitutional condition which has not, itself, been caused by his work. It is the condition which is the cause of the long term incapacity.

It is therefore assessed that there is not any contributory causal connection, (which need not be the sole, dominant, direct or proximate cause and effect), between the injury / condition(s) applied for and the NHS employment in this case.’

8. In their response to Mr Schott’s application to this office, NHS BSA said that:

There is no reported index incident or series of incidents and this claim would appear to be based on ‘injury by processes’, otherwise known a ‘wear and tear’ because of the nature of his job. The Department of Health has confirmed that the NHS Injury Benefits Scheme was never intended to cover these kinds of claims. NHS Pensions’ understanding is that where there have been a number of accidents / incidents over a person’s NHS career a claim can be considered, but only where there is corroboration of the alleged events, e.g. accident / incident reports etc. In other words, it is not sufficient to simply lay the cause or any contribution to cause at the NHS’s door simply because of the length of employment and the nature of the duties alone.

In considering the claim initially the medical adviser commented that there were no accident or incident reports, his medical records show that Mr Schott had had neck pain since his late teenage years, and this was aggravated by a severe sneeze in 1998. They concluded that there is not any contributory causal connection between the injury / condition applied for and NHS employment. On the advice of its Medical Advisors, NHS Pensions declined Mr Schott’s application on grounds that it was unable to conclude that his condition was attributable to his NHS employment, i.e. that there was any causal link…

In considering the case the medical advisers commented that the evidence is that Mr Scott has suffered long term incapacity due to degenerative spinal disease, in particular involving the cervical spine. There have also been incidents prior to his NHS employment and non work related, which have lead to neck and related symptoms. They further commented that it was accepted that his duties have lead him to experiencing such symptoms; however there is no documented evidence of a specific incident or series of incidents at work which could have caused a condition commensurate with long term incapacity. As a result they are unable to accept an argument of aggravation. The medical adviser’s opinion is that it is the case that his duties have brought on symptoms due to the presence of the underlying pre-existing degenerative / constitutional condition. But this is not the same as saying that there is any causal connection with the condition itself or any aggravation of it.

Failure of NHS BSA to advise of existence of the Injury Benefits Scheme

9. NHS BSA says that they have always placed information about the scheme in the public domain using booklets, posters and the website. They have always encouraged employers and unions to identify potential claimants and inform them of their right to make a claim. NHS BSA does not have direct access to NHS employees.

Submissions

10. By Mr Schott

· There is no evidence supporting degenerative spinal disease. The accident he suffered in 1970 caused only muscle damage;

· There is no evidence that he has had neck pain since his late teens;

· He disputes the reasons given for disc degeneration and says that it was more likely to have started during his NHS employment and been aggravated by his duties;

· He finds it farcical that aggravation was not considered following his 20 plus years of carrying 6-8 lbs around his neck;
· He says NHS BSA reject all spinal problems on the grounds of pre-existing degenerative conditions and believes that cases should be judged on their individual merits.

Conclusions
Injury Benefit application

11. Regulation 3(2) of the Regulations applies when an injury is attributable to NHS employment. Determining whether this is so is a question of fact for the Authority. In reaching the decision, the Authority must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by medical professionals. I may only consider whether the final decision reached by the Authority was properly made and was not perverse; i.e. a decision to which no reasonable decision maker faced with the same evidence would come.
12. The NHS BSA has accepted the advice of its own medical advisers. It is for NHS BSA to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why they should not, they may prefer the advice they receive from their own advisers.
13. The medical advisers explained in detail why Mr Schott’s neck problems could not be considered to be attributable to his NHS duties and refer to an underlying pre-existing constitutional condition. They have clearly taken into account evidence from Mr Scott’s own GP and specialist.
14. Whilst Mr Schott disagrees with the findings NHS BSA on the available medical evidence, he has only expressed his own opinion and has not provided any medical evidence from his own doctors to support his view.
15. Mr Schott argues that his condition is attributable to his NHS duties because Dr Pritchard, in his report dated 27 March 1994, had written that a lifting injury was the ‘final blow’. However, what Dr Pritchard said about attribution was that it was a combination of work and personality – in other words his reaction to increasing responsibility with which he found it difficult to cope.
16. I am satisfied that the NHS BSA has properly considered the medical evidence.  I do not find that there has been maladministration in the way that the NHS BSA has reached their decision not to grant Mr Schott an injury benefit and I see no justifiable grounds for me to find that the decision not to award Permanent Injury Benefit was perverse.
Failure of NHS BSA to advise of existence of the Injury Benefits Scheme

17. NHS BSA has never been in a position to contact individual members to advise them of their right to apply under the scheme and responsibility would lie with the employer. NHS BSA placed an advertisement in the national press in early 2008 to attract applications from NHS employees who had left service between 1985 and 1998 and had their claim assessed using incorrect criteria and those who had been dissuaded from applying. Mr Scott responded to this advertisement and despite not being aware of the scheme at the date he left service, has now been afforded the opportunity to make a claim which was considered in the normal way.

18. For the reasons given above, I do not uphold the complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

24 January 2011 
Appendix   

Relevant Rules

The National Health Service (Injury Benefits) Regulations (SI 1974 / 1547) as amended by the National Health Service (Injury Benefits) Amendment Regulation (SI 1982 / 288, 1985 / 39 and 1985 / 1626) provide:


“Persons to whom the regulations apply


3. – (1) Subject to paragraph (3), these Regulations apply to any person who, while he –



(a) is in the paid employment of an employing authority;



(b) …


Sustains an injury, or contracts a disease, to which paragraph (2) applies.


(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –



(a) it is wholly or mainly attributable to the duties of his employment;”
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