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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs S Dipple

	Scheme
	The Royal Bank of Scotland Group Pension Fund (the Fund)

	Respondents
	The Royal Bank of Scotland Group (RBS)
RBS Pension Trustee Limited (Trustee)


Subject

Mrs Dipple has complained that her late husband was not told that, by taking his pension whilst continuing to work, he would not be eligible for death in service cover.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part against the Royal Bank of Scotland because the information provided to Mrs Dipple’s husband was misleading.
DETAILED DETERMINATION

Material Facts

1. Mr Dipple was employed, originally by National Westminster Bank plc (NatWest) and then by RBS, as a messenger. He elected to draw his pension at age 60 (in March 2007), but continued working. Mrs Dipple says that this was because he had transferred pension rights from Basingstoke Council to Nat West and would not have earned additional benefit for the subsequent years worked. Mr Dipple remained on a NatWest contract of employment.

2. Under the Fund Rules, the mechanism for drawing a pension but remaining employed is to opt-out of the Fund under Rule 7.7.1 and for Schedule 17 to the Fund Rules which covers ‘Flexible Retirement’. to apply.  Paragraph 2 of Schedule 17 says,

“If, pursuant to a request made under Paragraph 1 of this Schedule 17 [Flexible Retirement], a pension becomes payable to a Member whilst remaining in Service, the Member will be treated for all the purposes of the Fund as if he had left Service on the day his pension commenced.”

3. Under Rule 7.9, ‘Active Members’ and ‘Life Assurance Members’ are entitled to death in service lump sum benefits. An Active Member is an Eligible Employee who has been admitted to membership and is accruing rights to a pension under the Fund. A Life Assurance Member is an Eligible Employee who has yet to satisfy certain additional membership criteria or an Active Member who has opted out of the Fund but remains in Service.
4. When Mr Dipple opted out he signed a statement which included the following:

“… I acknowledge that the information about the benefits available to, or in respect of, me as a member has been supplied to me, or is readily available to me upon request …

…neither I nor any person claiming through or in respect of me shall:-

a) have any right to any benefits out of [the Fund], or

b) to any other benefit in the nature of a pension by virtue of my employment with the Bank

except for any benefit for or in respect of me, preserved within [the Fund], in connection with any period of employment as a member of [the Fund], if any, before my exercising this right.
I further understand and agree that it is likely that benefits payable as a result of the exercise of my statutory rights, will be less than the benefits which would otherwise have been payable from [the Fund] and acknowledge that it is my responsibility to bring these facts to the attention of any person who might otherwise qualify for dependants benefits under the [Fund].”
5. Mrs Dipple says that her husband had not received any booklets about the Fund and did not take any financial advice. She is of the view that he thought he was only “signing out” of the Fund and says that it was not stated anywhere that this would include his death in service benefits.

6. In September 2007, Mr Dipple received a “Total Reward” statement (the 2007 Statement). The covering letter said that it had not been possible to include any pension scheme information because of “data issues”. Mr Dipple was told to contact Group Pension Services directly if he required pension information. There was no reference to life cover in the 2007 Statement.
7. In 2008, Mr Dipple received a further Total Reward statement (the 2008 Statement). The introduction to the 2008 Statement stated that it detailed all the choices Mr Dipple was making through RBSelect (a scheme through which RBS employees were able to choose from among a selection of rewards and benefits available) and the Group’s share plans and their total value, together with any provision he was making for retirement. The introduction also said that the statement suggested how Mr Dipple could add to his “Reward” by joining plans in which he did not currently participate. Page 3 detailed the elements of Mr Dipple’s “Total Reward”, which consisted of his salary and profit sharing. There was no value for life cover included in the Total Reward. Page 4 was headed “Your Retirement” and gave details of the RBS Group Retirement Savings Plan. There was a section headed “Life and Disability Cover” and this said,

“You are covered for a core level of Life Cover through RBSelect and this amounts to three times your ValueAccount. You are also covered for a core level of Disability Cover and the level of this is currently 50% of your ValueAccount (subject to any maximum imposed by the insurance company), payable for a maximum of five years after you have been off work through illness or injury for six months. The cost of these benefits, and any additional life and disability benefits you have elected, are shown in the RBSelect section of your statement.”

8. RBS have explained that the ValueAccount is part of an employee’s total reward package and is made up if Salary Element (basic salary) and Benefit Funding (money provided instead of fixed benefits). The term ValueAccount is not defined in the 2008 Statement. RBS say that its meaning would have been explained to Mr Dipple when he was offered an RBS employment contract. The RBSelect page contained a table of the market price, estimated cost and extra value of various benefits, including private medical cover, dental insurance, the RBS Retirement Savings Plan, life cover, disability cover and personal accident insurance. The ‘Estimated annual cost to you’ for life cover was £23.30
9. Mr Dipple died in January 2009.

10. Mrs Dipple enquired from RBS Group Pension Services about death in service benefits. In their response, RBS Group Pension Services explained that the Fund Rules provided that, if a member chose to draw a pension whilst remaining in employment, he would be treated as having left employment for the purposes of the Fund, which meant that he would not be covered for death in service benefits. They went on to compare the death in service lump sum (£57,654) with the benefits Mr Dipple had already received (totalling £69,565.28) and said that the benefits already paid were higher than those which would have been paid if Mr Dipple had not drawn his pension. The exception is the widow’s pension payable to Mrs Dipple, which is £4,751.28 p.a. instead of £4,822.73 p.a.
11. RBS Group Pension Services also pointed out that, when he had chosen to draw his pension, Mr Dipple had signed a form which confirmed that no-one would have any further rights under the Fund, except preserved rights, and that he would draw this fact to the attention of his dependants. 
12. Mrs Dipple has received the balance of five years’ pension payments, amounting to £19,344.66.

13. RBS Group Pension Services wrote to Mrs Dipple again on 5 June 2009. They acknowledged that the 2008 Statement had said that Mr Dipple was covered for a core level of life cover. They explained that RBSelect was a flexible benefit package which was available to employees on a RBS employment contract and that Mr Dipple was not eligible for this because he had been on a NatWest contract. Mrs Dipple says that her husband had made enquiries about transferring to an RBS contract, but had not received a response from his manager. She says that, when her husband enquired about continuing to work after his retirement, he was told that he could just continue as he was.
14. On 18 December 2009, the Head of Group Pensions wrote to Mrs Dipple. He confirmed that, because Mr Dipple was no longer an active member of the Fund, death in service benefits were not payable. The Head of Group Pensions acknowledged that the 2008 Statement had indicated that he was eligible for an amount of life cover and that this information was incorrect. He apologised.

15. To assist my investigation, Mrs Dipple has provided details of her and her husband’s incomings and outgoings and a list of other insurance policies they held.  Those insurance polices covered the usual risks of household and motor, together with some health and dental cover. Mrs Dipple has confirmed that her husband was in reasonably good health and the only medication he took regularly was for borderline high blood pressure.
Response on behalf of the Trustee and RBS

16. RBS and the Trustee have submitted a joint response. In summary, they say:

· at the date of his death, Mr Dipple was a pensioner member of the Fund and not entitled to death in service benefits;

· he was treated as having left service in accordance with Schedule 17;

· Mr Dipple was not entitled to life cover through RBSelect because he was not on an RBS employment contract;

· Mr Dipple was offered an RBS contract on several occasions, but elected not to transfer because this would have resulted in a change of working hours;

· RBS was keen to transfer employees to RBS contracts so it seems likely that Mr Dipple would have been advised of the additional benefits of transferring;

· Mr Dipple was advised that he would lose rights as a consequence of taking his pension and advised to seek independent advice;

· the 2008 Statement was misleading in referring to life cover under RBSelect, but it also said that the cost of cover would be shown in the RBSelect section and this section was blank;

· a closer consideration of the 2008 Statement would have led an individual to conclude that he was not covered;

· the statement was sent out in 2008 and could not have influenced Mr Dipple’s decision to retire;

· when he opted to take his pension, Mr Dipple signed a statement to the effect that neither he nor any person claiming through or in respect of him would have any rights to benefits under the Fund except preserved benefits;

· although this statement did not directly refer to death in service benefits, any reasonable interpretation of the language would lead to this conclusion;

· Mr Dipple knew or ought to have known that he would lose his death in service benefits on drawing his pension;

· equally, he knew or should have know that not transferring to a RBS contract meant that he was eligible for death in service benefits under RBSelect;

· Mr Dipple’s Retirement Benefits Quotation specifically set out the benefits his family would receive if he died and this did not include a death in service lump sum;

· Mr Dipple could have taken out separate life cover, but the cost would have been very high for a 60 year old male on a relatively low income;

· there is no evidence to suggest that Mr Dipple considered this option;

· the total benefits paid to Mr and Mrs Dipple exceeds the amount of the death in service lump sum;

· as a gesture of goodwill, they are prepared to offer Mrs Dipple £250 for any distress and inconvenience she may have suffered.

Conclusions

17. The question of whether or not Mr Dipple should have been offered a RBS employment contract is more properly viewed as an employment matter and, as such, does not come within my jurisdiction. My starting point has to be that Mr Dipple was on a NatWest contract when he died.

18. Had Mr Dipple simply opted out of the Fund under Rule 7.7.1., he could have been treated as a Life Assurance Member and been covered for a death in service lump sum. However, paragraph 2 of Schedule 17 provides that, once Mr Dipple’s pension became payable, he was to be treated as having left service and would no longer be eligible for a death in service lump sum. It seems unlikely that Mr Dipple was aware of this. The statement he signed in March 2007 does not specifically mention death in service benefits and there is no evidence that Mr Dipple was told separately that he was no longer covered.
19. The statement did, however, warn that the benefits payable to or in respect of Mr Dipple would be less than the benefits which would otherwise have been payable if he had not taken his pension. Mr Dipple signed the statement to the effect that he accepted the responsibility to make anyone who might have qualified for a dependant’s benefit aware of this. Since there is no evidence that Mr Dipple queried the meaning of the statement he was signing, he has to be taken to have understood that he and his dependants would not receive the same benefits (including death benefits) that he (or they) would have received if he had stayed in the Fund. If it was the case that he believed that he (or rather his family) would still be covered for death in service benefits, then that was an unfortunate assumption on his part. There is no evidence that he sought confirmation of this assumption or that he was erroneously told that he was still covered.
20. Mr Dipple retired in March 2007. He did not, at that time, take any financial advice. In September 2007, Mr Dipple received the first of his Total Reward Statements. However, unlike in the 2008 Statement, the 2007 Statement did not mention life cover. Mr Dipple did not query this nor did he contact Group Pension Services for any additional information. The first mention of life cover came in the 2008 Statement. However, this referred to life cover of three time the ValueAccount. There is no definition of ValueAccount in the 2008 Statement and, since Mr Dipple had remained on his NatWest employment contract, it is not a term which would have applied to him in the past. RBS have suggested that the term would have been explained to Mr Dipple when he was offered a RBS contract, but there is no evidence of this. It is not clear that Mr Dipple would have known what was meant by the ValueAccount or what this was likely to mean in terms of life cover.
21.  Mr Dipple went into his retirement knowing that the benefits payable to his dependants would not be the same as if he stayed in the Fund. He did not ask for any additional information and did not make any alternative provision at that time. The evidence does not support a finding that Mr Dipple had an expectation of there being a death in service lump sum of £57,654 payable in the event of his death when he retired. Nor does it suggest that this was a key issue for him at this time since he did not make any further enquiries.
22. The first mention of life cover came with the 2008 Statement. However, this referred to a lump sum of three times the ValueAccount. Since it is not clear that Mr Dipple would have known what this meant and he did not seek clarification at the time, it is not possible to find that the 2008 Statement led Mr Dipple to expect a death in service lump sum of £57,654.

23. If the suggestion is that the 2008 Statement gave Mr Dipple false comfort in suggesting that there was life cover, this begs the question as to why he had not made any alternative arrangements prior to receipt of the 2008 Statement. He had, after all, been retired for some time when he received the 2008 Statement. In the circumstances, it is not possible for me to find that Mr Dipple had life cover in mind to the extent that, but for the 2008 Statement, he would have made some alternative arrangements.
24. RBS acknowledged in their correspondence with Mrs Dipple that the 2008 Statement was incorrect in suggesting that her husband was eligible for life cover. I find that it was maladministration to provide Mr Dipple with misleading information. Since RBS produced the 2008 Statement, I find that they should accept responsibility for this. RBS have offered Mrs Dipple £250 as a gesture of goodwill. In the circumstances, I find that this is on the low side.
25. In summary, I find that it was maladministration for RBS to send Mr Dipple misleading information. However, I do not find that this had the effect of stopping him from making any alternative provisions that he might otherwise have done. I do find that it is appropriate that Mrs Dipple receive some modest redress for the upset this caused her at a particularly difficult time.

Directions

26. I now direct that, within 21 days of the date of this determination, RBS are to pay Mrs Dipple the sum of £350.

TONY KING 

Pensions Ombudsman 

2 November 2011
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