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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss F Low

	Scheme
	Law Society Pension Scheme

	Respondent
	The Law Society


Subject

Miss Low complains that her pension was not calculated in accordance with the compulsory early retirement terms set out in the 2006 edition of the Law Society’s staff handbook.
The Deputy Pensions Ombudsman’s determination and short reasons
The complaint should not be upheld as Miss Low’s pension was correctly calculated in accordance with the  terms set out in the 2008 edition of the Law Society’s handbook and the Scheme Rules.
DETAILED DETERMINATION

Material Facts

1. Miss Low was employed by the Law Society as its General Counsel, and was a member of the Law Society Pension Scheme (the Scheme).  The 2006 edition of the Law Society’s staff handbook said, so far as Miss Low’s complaint is concerned:
“Retirement
14.   Age of Retirement 
14.1  The normal age of retirement is 65.
15.  Early Retirement
15.1.  The Law Society’s Pension Scheme provides 4 categories of early retirement for staff aged 50 and over with 5 years’ pensionable service.  These are:
· Compulsory Early Retirement
· Flexible Early Retirement
· Approved Early Retirement
· Actuarially Reduced Early Retirement
15.2. There are separate arrangements for early retirement on medical grounds. These are described in the Pension Handbook.
15.3. Definitions
15.4.1.  Compulsory Early Retirement
Early retirements, before age 65, at the Society’s initiative on redundancy, whether compulsory or voluntary when part of pre-redundancy measures.

15.4.2.   Flexible Early Retirement
Early retirements, before age 65, at the Society’s initiative where someone is invited to retire to assist with staff restructuring or on grounds of limited efficiency.  There is no element of compulsion.
15.4.3. Approved Early Retirement
Early retirements where a staff member takes the initiative and seeks management’s approval to retire before age 65.  Approval will not be given automatically and will be dependent upon the early retirement being in the Society’s interest.
Staff above the age of 50 and with 5 years’ pensionable service can choose to retire at any time and receive an immediate pension without any reduction.
15.4.4.  Actuarially Reduced Retirement
Early retirements where a staff member takes the initiative and exercises the right to retire before age 65 and take an actuarially reduced pension.
15.4  Terms 
15.4.1.  Compulsory Early Retirement
The pension will be paid immediately, without reduction, and with pensionable service enhanced by up to six and two-thirds years provided that:
• Pensionable service is not then more than doubled (if pensionable service is less than six and two thirds years it will be enhanced by as many years as required to double it).
and/or 
• The value of the pension does not exceed that which someone would have been entitled had he or she worked until age 65.
and/or 
• Any Inland Revenue limits on the amount of pension payable are not exceeded.
In addition a compensation payment will be made, subject to an upper limit of 26 weeks’ pay.  This is calculated as follows:
Payments based on service 
For each of the first 5 years’ service: I week’s pay. 
For each of the next 5 years’ service: 1 ½  weeks pay. 
For each year after the first 10 years: 2 weeks pay.

Payments based on age 
In addition to payments calculated on length of service: 
For each full year of service between the 40th and 45th birthday: 1 ½ weeks pay. 
For each full year of service after the 45th birthday:  1 weeks pay. 
Where compulsory early retirement occurs within three years of the 65th birthday, the lump sum compensation will be reduced by one thirty-sixth for each month someone is within 3 years of retirement age.

Staff retired compulsorily have the right to opt for a redundancy payment under the Law Society Redundancy Scheme instead of Compulsory Early Retirement Terms.  Redundancy payments under that scheme are payable to staff with less than 5 years pensionable service.
15.4.2.  Flexible Early Retirement
The pension will be paid immediately, without reduction, and with pensionable service enhanced by up to six and two-thirds years with the same limitations as for compulsory early retirement.
15.4.3  Approved Early Retirement
Pension will be paid immediately without reduction but without enhancement.
I 5.4.4  Actuarially Reduced Retirement
The pension will be paid based on final pensionable salary and pensionable service at the date of retirement but subject to a 4.5% (compound) reduction in respect of each complete year before age 65, with a proportionate reduction for each additional complete month. 
For staff choosing to retire above the age of 60 the reduction will only apply to pensionable service post 1 July 2006.”

2. Most of the early retirement provisions in the staff handbook were not contained in the Scheme Rules.    Rule 3(3)(a) said:

“On a Member leaving Service on or after the Member’s 60th birthday but before Normal Retirement Date, he shall be entitled to an annual pension from that date...No actuarial reduction for early retirement will be applied.”


A deed of amendment dated 29 June 2006 replaced the wording of Rule 3(3)(a) with:
“On a Member leaving Service on or after the Member’s 60th birthday but before Normal Retirement Date, he shall be entitled to the payment of an annual pension from that date…No actuarial reduction for early payment will be applied in respect of that part of the pension accrued in respect of the Member’s Pensionable Service before 1 July 2006.  That part of the pension accrued in respect of the pension accrued in respect of the Member’s Pensionable Service on or after 1 July 2006 shall be reduced by such amount as is determined by the Trustee after having consulted the Actuary to take full account of early payment.”
3. The provisions in the staff handbook were implemented on a case by case basis under Scheme Rule 12 which said:
“Provided it is satisfied that the registered status of the Scheme would not be prejudiced, the Trustee may, with the consent of the Principal Employer, provide or increase benefits in respect of the service of any current or former employee whether or not such person is or was a member of the scheme or reduce the contributions payable by active members of the Scheme.  In such cases the Trustee may, on the advice of the Actuary, require a Participating Employer to make a contribution in respect of such augmentation.  For the avoidance of doubt, the additional benefits provided (and any member contributions which may be payable) may be of an amount and kind different to those set out in the Rules.”
4. On 11 March 2008 the joint chief executives of the Law Society sent an email about the 2008 pay award to all staff, including Miss Low.  So far as is relevant to her complaint, the email said:

“For members of the defined benefit final salary pension scheme there will also be:
…

The removal of the early retirement pension augmentation on compulsory redundancy for those employees aged 50 years and over and with more than 5 years pensionable service and the introduction of new terms for qualifying employees.”
5. Following a formal consultation with its staff and trade unions from November 2007, on 14 March 2008 the Law Society placed an announcement to all staff on its intranet.  An email was sent to all staff drawing their attention to the announcement.  The announcement said:

“Changes to the early retirement provisions on redundancy.

As part of the January 2008 pay award it has been agreed to remove the early retirement pension augmentation that applied in the event of compulsory redundancy for those employees aged over 50 years and with more than five years’ pensionable service in the defined benefit pension scheme (“the Scheme”).  In its place the Society has agreed to augment the ‘standard early retirement terms’ (referred to as ‘standard terms’ in the table below) that apply to benefits earned on or after 1 July 2006 for those qualifying employees i.e. those defined benefit pension scheme members aged over 50 years with more than five years’ pensionable service.
The current ‘standard early retirement terms’ based on retirement from the scheme before normal retirement age (age 65) are calculated in two parts:
1.  The pension that relates to service up to 30 June 2006 (pre 1 July 2006 pension)
2.  The pension that relates to service from 1 July 2006 (post 1 July 2006 pension).

The pre 1 July 2006 pension is reduced by an early retirement factor which depends on how many years and months before age 60 the member is retiring early.  So for members retiring at or after age 60 there is no reduction to this part of the pension.
The post 1 July 2006 pension is reduced by an early retirement factor which depends on how many years and months before age 65 the member is retiring.
Under the ‘new redundancy early retirement terms’ both the pre and post 1 July 2006 pension will be reduced for early payment based on how many years before age 60 the member is retiring.  This means that benefits for pre 1 July 2006 service would be calculated in exactly the same way as under the ‘standard early retirement terms’ but the reduction factor for post 1 July 2006 pension would be lower than it is under the ‘standard early retirement terms’.
The table below shows the early retirement reduction factors that would apply at different ages under the standard terms and the new terms.  These figures are based on an early retirement factor of 4.5% a year.
For example if a member was made redundant at age 53 and the ‘standard terms’ applied his pre 1 July 2006 pension would be reduced by just over 27% and his post 1 July 2006 pension would be reduced by just over 42%.  Under the ‘new terms’ both his pre and post 1 July 2006 pension would be reduced by just over 27%.
	Age at retirement
	Reduction to pre 1 July 2006 pension
	Reduction to post 1 July 2006 pension

	
	Standard terms
	Previous terms
	New terms

	50
	36.90%
	49.88%
	36.90%

	51
	33.93%
	47.51%
	33.93%

	52
	30.81%
	45.04%
	30.81%

	53
	27.55%
	42.45%
	27.55%

	54
	24.14%
	39.74%
	24.14%

	55
	20.56%
	36.90%
	20.56%

	56
	16.82%
	33.93%
	16.82%

	57
	12.90%
	30.81%
	12.90%

	58
	8.80%
	27.55%
	8.80%

	59
	4.50%
	24.14%
	4.50%

	60
	Nil
	20.56%
	Nil

	61
	Nil
	16.82%
	Nil

	62
	Nil
	12.90%
	Nil

	63
	Nil
	8.80%
	Nil

	64
	Nil
	4.50%
	Nil

	65
	Nil
	Nil
	Nil


”
6. On 17 March 2008 the Law Society wrote to Miss Low, giving details of her 2008 pay award.  The letter said (so far as it concerned Miss Low’s membership of the Scheme):

“As a member of the defined benefit pension scheme (The Law Society Pension Scheme (“Scheme”), this pay award is conditional on your agreement on two matters: 
(i)  You agree that your base pay (including any pay increases you might receive on promotion or other change in status) is split into a pensionable pay element and non-pensionable pay element. The pensionable pay element is the increase in your base pay capped at 4.2%.  The member contributions you make will also be paid by reference to your capped base pay.  Any element of pay increase over 4.2% is non-pensionable and will not be taken into account for the purposes of calculating your pension.  [This alteration does not form part of Miss Low’s complaint.]
In future your annual non-pensionable salary will be shown on your monthly payslip.
(ii)  You agree to the removal of the early retirement pension augmentation on compulsory redundancy for those employees aged 50 years and over and with more than 5 years pensionable service.  You agree instead to new terms applying for the time being.  Under the new terms the whole of such member’s pension benefits would be reduced to take account of early payment by applying a reduction factor based on the number of years between the date benefits are taken and age 60.  This will be a new “benefit augmentation” and the Society will pay to the Scheme any additional funding cost. 

In order to receive the pay award you are required to return, signed, the duplicate copy of this letter confirming your irrevocable and unconditional agreement to these changes by no later than 4 April 2008 to me.  Provided that I receive your signed agreement arrangements will be made to implement your pay increase together with all backdated payments due to 1 January 2008.  If you do not sign and return the letter by 4 April 2008 you will not receive the pay award nor any pay increase.
…

For your information other changes to the Scheme, namely, the change in the accrual rate from 1/60ths to 1/80ths and the change in the LPI from 5% to 2.5% will be implemented, with the agreement of the Trustee, by amendment to the Trust Deed.  We intend to begin further consultation on the longer term changes to the Scheme later in the year.”

7. Miss Low signed the duplicate copy of the letter and ticked the first option on an enclosed form saying:
“I Frances Low fully understand the terms of the pay increase offered to me in this letter and the effect of the cap on pensionable pay and the change to redundancy terms.  I contractually unconditionally and irrevocably agree on behalf of my contingent beneficiaries and myself that this pay increase (including salary increases on promotions or other changes in status) is made on the terms described in this letter and I fully accept them.  I understand and accept that the Trustee must now operate the Scheme in accordance with this agreement.  I agree that if and to the extent that this letter conflicts with any previous agreement or arrangement this letter overrides.”
(The second option on the form was not accepting the new terms and not receiving the 2008 pay award).
8. A new edition of the Law Society’s staff handbook was issued in April 2008.  So far as is relevant to Miss Low’s complaint, the handbook said:
Retirement
14.  Age of Retirement 
14.1.  The normal age of retirement is 65.
15.  Early Retirement
15.1.  The Law Society’s Pension Scheme provides 4 categories of early retirement for staff aged 50 and over with 5 years pensionable service in the defined benefit final salary pension scheme.
These are: 
• Compulsory Early Retirement 
• Flexible Early Retirement 
• Approved Early Retirement 
• Actuarially Reduced Early Retirement
15.2.  There are separate arrangements for early retirement on medical grounds. These are described in the Pension Handbook.
15.3.  Definitions
15.3.1  Compulsory Early Retirement 
Early retirements, before age 65, at the Society’s initiative on redundancy, whether compulsory or voluntary when part of pre-redundancy measures.
15.3.2.  Flexible Early Retirement 
Early retirements, before age 65, at the Society’s initiative where someone is invited to retire to assist with staff restructuring or on grounds of limited efficiency.  There is no element of compulsion. 

15.3.3.  Approved Early Retirement 
Early retirements where a staff member takes the initiative and seeks management’s approval to retire before age 65.   Approval will not be given automatically and will be dependent upon the early retirement being in the Society’s interest.
15.3.4  Actuarially Reduced Retirement 
Early retirements where a staff member takes the initiative and exercises the right to retire before age 65 and take an actuarially reduced pension.
15.4  Terms 
15.4.1.  Compulsory Early Retirement 
The pension will be paid immediately, based on the final pensionable salary and pensionable service at the date of leaving the Society but subject to a 4.5% (compound) reduction in respect of each complete year before the age of 60, with a proportionate reduction for each additional complete month. 
In addition a compensation payment will be made, subject to an upper limit of 26 weeks’ pay.  This is calculated as follows: 
Payments based on service 
For each of the first 5 years’ service: 1 week’s pay. 
For each of the next 5 years’ service: 1 ½  weeks pay. 
For each year after the first 10 years: 2 weeks pay. 
Payments based on age 
In addition to payments calculated on length of service: 
For each full year of service between the 40th and 45th birthday: 1 ½ weeks pay.
For each full year of service after the 45th birthday: 1 weeks pay.
Where compulsory early retirement occurs within three years of the 65th birthday, the lump sum compensation will be reduced by one thirty-sixth for each month someone is within 3 years of retirement age. 
Staff retired compulsorily have the right to opt for a redundancy payment under the Law Society Redundancy Scheme instead of Compulsory Early Retirement Terms.  Redundancy payments under that scheme are payable to staff with less than 5 years pensionable service.
15.4.2.  Flexible Early Retirement 
The pension will be paid immediately, without reduction, and with pensionable service enhanced by up to six and two-thirds years.
15.4.3  Approved Early Retirement 
Pension will be paid immediately without reduction but without enhancement.
15.4.4  Actuarially Reduced Retirement 
The pension will be paid based on final pensionable salary and pensionable service at the date of retirement but subject to a 4.5% (compound) reduction in respect of each complete year before age 65, with a proportionate reduction for each additional complete month. 
For staff choosing to retire above the age of 60 the reduction will only apply to pensionable service post 1st July 2006.” 

9. Miss Low was made redundant on 31 December 2009 following a restructuring of the Law Society’s senior management team, which resulted in her post being abolished.  She was 62.  Miss Low was given a choice between a higher redundancy payment and the basic scale benefits from the Scheme, or compulsory early retirement (a lower redundancy payment and enhanced benefits) on a form that set out the amounts available.   Miss Low opted for the higher redundancy payment, adding the caveat “without prejudice to any rights I may have in respect of my dismissal.”  She also informed the Scheme’s administrator that she wished to retire.  Miss Low received the higher redundancy payment and her pension commenced with effect from 1 January 2010.  Miss Low’s pension was calculated in accordance with paragraph 15.4.4 in the 2008 edition of the staff handbook and Scheme Rule 3(3)(a) as amended, that is, actuarially reduced retirement in respect of her post 1 July 2006 service.  (Miss Low received a redundancy payment of £71,197; if she had opted for compulsory early retirement she would have received £35,598.)
Summary of Miss Low’s position
10. Miss Low says that the letter dated 17 March 2008 was unclear, and did not explain that the added years element of the compulsory early retirement scheme was being abolished.  She says that she took the letter as meaning that the existing scheme would continue for those being compulsorily retired over age 60.  Miss Low says that the terms of the letter are unenforceable anyway, due to the provisions of section 91 of the Pensions Act 1995.
11. Miss Low says that the Law Society provided her with insufficient information about the changes in the compulsory early retirement terms.  She accepts that the announcement was placed on the Law Society’s intranet, and that an email was sent to all staff drawing attention to it, but she does not remember reading it.  Miss Low considers that the announcement did not explain what augmentation it was referring to and so would not have assisted her understanding if she had read it.  Miss Low says that she did not understand the comparison made in the announcement.  She says there was no informed consent and the only purpose of the changes was to reduce the benefits available from the Scheme.  What the announcement really said was that the standard terms remained the same and the compulsory redundancy terms were a lot worse. Miss Low says the announcement was confusing and deceptive.
12. Miss Low says that the new changes were brought without the required statutory consultation process.

13. Miss Low says that when she left service she asked the Law Society to calculate her pension in accordance with the compulsory early retirement provisions in the 2006 edition of the staff handbook.  The Law Society refused her request and so she opted for redundancy and added a caveat to the option form.  Miss Low says that she opted for the redundancy payment as it was the most favourable financially of the two options made available to her at the time.  Miss Low says that she should have been offered a choice between redundancy and compulsory early retirement on the 2006 terms.
14. Miss Low says that the new terms were worse than the old ones for members made redundant, and for anyone else there was no change.  So nobody received further benefits.  She says that she lost the added years she would have got on compulsory early retirement.
15. Miss Low says that not signing the form was not an option.  It would have been unrealistic to expect her to go without any money while she pursued a complaint.

16. Miss Low considers that the new terms are unenforceable by virtue of section 91 of the Pensions Act 1995.
Summary of the Law Society’s position
17. The Law Society says that Miss Low’s complaint is about the terms on which she was made redundant.  The crux of the complaint is a promise by Miss Low’s employer to fund an augmentation to her pension.  It is not a promise by the employer to provide a pension; it is the Scheme that does that.  The Law Society says that Miss Low’s claim rests on her redundancy payment being unwound, which is a matter outside my jurisdiction.  The Law Society considers that Miss Low’s complaint concerns the ordinary contractual relations between employer and employee, and is thus outside my jurisdiction.  The Law Society says that the provisions contained in its staff handbook are not part of the Scheme, nor do they constitute a separate occupational pension scheme.  The Law Society says that Miss Low, as its General Counsel, was involved in introducing the changes in the early retirement terms.  It says that she had access to senior management communications on the subject, and attended meetings of the Society’s Management Board at which the revised arrangements were discussed.  The Law Society says that Miss Low’s position required her to fully understand proposals being made to its staff, and Miss Low was ultimately responsible for the drafting of the letter to her that she says is unclear.
18. The Law Society says that Miss Low was given a clear choice – accept the new early retirement terms or forgo the 2008 pay award.  The Society says that one of Miss Low’s senior colleagues chose not to accept the new terms and forgo his pay award, so  he is still entitled to the terms set out in the 2006 staff handbook.  Miss Low could have made the same choice.
19. The Law Society says that its primary contention is that Miss Low precluded herself from an enhanced pension (the compulsory retirement scheme) by taking the higher redundancy payment (the redundancy scheme).
20. The Law Society considers that Miss Low understood the new early retirement terms and accepted them.
21. The Law Society says that the table in the announcement (paragraph 5) illustrated the changes to the compulsory early retirement arrangements.  The column headed “previous terms” referred to the Law Society’s initial position at the start of the consultation period, and the column headed “new terms” referred to the situation after the Society reconsidered its position as a result of the consultation.
22. The Law Society says that Miss Low surrendered her rights under the 2006 arrangements in return for further benefits under the 2008 arrangements, and so there was no contravention of section 91 of the Pensions Act 1995.

Conclusions
23. I have considered the Law Society’s position on my jurisdiction.  Miss Low’s application to me is clearly about her entitlement to benefits payable from the Scheme on her termination of service.  An occupational pension scheme is one that provides benefits on termination of service in an employment.  The staff handbooks and the announcement all referred to the Scheme and the circumstances in which early retirement pensions would be paid from it.  Together they comprise provision for pensions to be paid from the Scheme on termination of service.  I have concluded that Miss Low’s complaint that her pension was calculated on the wrong basis falls within my jurisdiction.
24. Four early retirement options were available, so it is necessary for me to consider which one applied to Miss Low’s circumstances.  When Miss Low was made redundant, she was given the option of a redundancy payment or a compulsory early retirement pension.  Both editions of the staff handbook said that a staff member being made redundant could choose a redundancy payment or a compulsory early retirement pension.  There was nothing in the announcement or the letter sent to Miss Low to suggest that the choice had been removed, and she was properly allowed to make it when she left service.  Miss Low chose an enhanced redundancy payment and so a compulsory early retirement pension was not available to her, on either the 2006 or 2008 terms.  The caveat added by Miss Low to the option form signed by her did not invalidate her choice, or enable her to revisit it at a later date.  Miss Low was free not to sign the form.  She says that she chose the most financially attractive option available to her at the time, which is understandable.  Miss Low received a considerably higher redundancy payment as a result.  But if she wanted a different option that was not available, that is, a compulsory early retirement pension calculated in accordance with the terms contained in the 2006 edition of the staff handbook, she could have refused to sign the form.  I am not persuaded by Miss Low’s argument that she had no choice but to sign it.  She is a lawyer who must have understood that if she disagreed with the terms offered her, she should not have assented to them.
25. In any event, what Miss Low says she wanted – a compulsory early retirement pension based on the 2006 staff handbook – was not available to her as a valid option.  Before the announcement was issued by the Law Society to all staff, she was advised by email that the augmentation was to be removed from compulsory early retirement pensions, and new terms would be introduced.  The announcement stated that under the new compulsory early retirement terms, a reduction would be applied to both pre and post 1 July 2006 service, and the augmentation would no longer apply.  The announcement explained that the reduction depended on the number of years before age 60 the member retired.  It followed that there would be no reduction for a member in Miss Low’s position who retired after age 60, but also no augmentation.  The inclusion of the “previous terms” column in the table did not assist clarity, but the table showed the new position and overall I consider the announcement to be clear as to what the new compulsory early retirement terms were.  The letter sent to Miss Low similarly referred to a pre age 60 reduction and made no mention of an augmentation as part of the new terms.  The 2008 staff handbook set out the same terms.  I consider that the Law Society provided Miss Low with clear and unambiguous information about the new compulsory early retirement arrangements, both before and after she consented to them.
26. The new arrangements were introduced after a consultation process involving staff and trade unions, which was carried out in accordance with the relevant regulations.
27. In any event, whether the 2006 terms or the 2008 terms applied was irrelevant to the calculation of Miss Low’s pension, because she chose not to take a pension on the compulsory early retirement basis.  Miss Low opted for a higher redundancy payment.  Having made her choice, she received a pension calculated in accordance with Scheme Rule 3(3)(a).
28. Section 91 of the Pensions Act 1995 says:
“(1) Subject to subsection (5), where a person is entitled to a pension under an occupational pension scheme or has a right to a future pension under such a scheme –

(a) the entitlement or right cannot be assigned, commuted or surrendered,

…

and an agreement to effect any of those things is unenforceable.
…

(5) In the case of a person (“the person in question”) who is entitled to a pension under an occupational pension scheme, or has a right to a future pension under such a scheme, subsection (1) does not apply to any of the following, or any agreement to effect any of the following-

…

(b) a surrender, at the option of the person in question, for the purpose of-

(i) providing benefits for that person’s widow, widower, surviving civil partner or dependant, or

(ii) acquiring for the person in question entitlement to further benefits under the scheme…”

Miss Low was not asked to give up a pension or a right to a pension.  The added years enhancement was not provided for in the Scheme Rules.  It was granted under the provisions of Rule 12 and was at the discretion of the Law Society and the trustee of the Scheme.  What Miss Low was asked to give up was a discretionary amount over and above what the Scheme Rules provided.
29. It follows that I have concluded that Miss Low was properly given the choice between a redundancy payment and a compulsory early retirement pension calculated in accordance with the terms set out in the 2008 edition of the Law Society’s staff handbook and Scheme Rules 3(3)(a) and 12.  Adequate information was provided for Miss Low to make an informed choice, and as the Law Society’s General Counsel Miss Low was involved with the changes to the pension arrangements and was well placed to obtain any additional information that she needed before she made her decision.  Miss Low chose an enhanced redundancy payment, and accordingly received a partially actuarially reduced pension as she chose to retire at the same time as she was made redundant.
30. It follows that I do not uphold Miss Low’s complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

2 September 2011
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