79159/4
79159/4


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr G Walsh

	Scheme
	Interface Europe Pension Scheme

	Respondents
	Interface Europe Ltd
The Trustees of the Interface Europe Pension Scheme


Subject

Interface Europe Ltd and the Trustees of the Interface Europe Pension Scheme 
1. failed to inform Mr Walsh correctly of a change in his membership status; and
2. failed to consider him for an ill health pension before his employment was terminated
The Deputy Pensions Ombudsman’s determination and short reasons

The first complaint should be upheld against Interface Europe Ltd and the Trustees of the Interface Europe Pension Scheme to the extent that there was some maladministration, but this did not cause injustice to the extent claimed by Mr Walsh.
The second complaint should not be upheld against either Interface Europe Ltd or the Trustees of the Interface Europe Pension Scheme because: 

· Mr Walsh entered into a compromise agreement with Interface Europe Ltd which prevents any further claim against the Company in respect of this issue;

· there has been no maladministration by the Trustees in respect of this.

DETAILED DETERMINATION

Background

1. Mr Walsh was employed by Interface Europe Ltd (the Company) from 1999. He became a member of the Interface Europe Pension Scheme (the Scheme) from 1 February 1999 but due to a transfer into the Scheme his active membership was backdated to 22 July 1991.
2. In 2000 he had an accident at work and was on sick leave from 14 January 2000. His final member contribution to the Scheme was made in the tax year ending on 5 April 2001 and he received no earnings from the Company in subsequent tax years.
Relevant Scheme Rules
3. Rule 2.5 Temporary Absence
Cessation of service will not of itself terminate Active Membership… if it is followed by another period of Service in one or more of the circumstances set out in Rules 2.5.1 to 2.5.4. Any absence from work in such circumstances (whether or not it involves a cessation of service) constitutes temporary absence for the purposes of Rule 2.5. The circumstances are…

2.5.3 For limited periods or on illness

…the break is no more than 3 years… or such longer period (but not exceeding ten years without the prior agreement of the Board of Inland Revenue if the absence is not attributable to ill-health of injury or secondment to a United Kingdom Government Department or other national service) as may be agreed by the Trustees at the request of the Principle Company.
4. Rule 2.6.2 Continuing Pensionable Service

Subject to Rule 2.6.1 [maternity leave] the period of any absence from work will not count as Pensionable Service unless it is temporary absence under Rule 2.5.

5. The effect of the above Rules is that a period of up to three years’ absence counts as pensionable service but any longer absence does not, unless the Company and the Trustees agree.
6. Rule 3.4 Suspension of member’s contributions

While an Active Member is (in the opinion of the Employer) in exceptional circumstances of ill-health or hardship the Trustees may, with the consent of the Employer…, agree to the suspension or reduction of that Member’s contributions…The Trustees may make such reduction in the Member’s benefit as they think appropriate… In any case where the Trustees make such a reduction the Member may at any time while he is still in Service elect to make up the contributions …

7. Rule 4.2 Early Leavers

4.2.2 Early pension and cash sum on incapacity

If an Active Member retires from Service due to Incapacity:


4.2.2.1 Amount

The Member may with the consent of the Principal Company be granted an immediate pension calculated… under Rule 4.1…

4.2.4 Deferred pension accelerated or postponed

A Member with a Deferred Pension may by notice to the Trustees request that his pension start either before or after Normal Pension Age. The Trustees’ consent shall be needed before an alternative start date is permitted…

An early pension under this Rule may however not start to be paid before the Member leaves Service or (except in the case of Incapacity) before he attains the age of 50 [now 55]

The pension will (in the case of early commencement) be reduced… on a basis certified as reasonable by the Actuary…”

8. An ill health pension may, therefore be paid only when a member leaves or has already left service; meets the definition of Incapacity; and has the consent of the Company (for a member retiring from active service) or the Trustees (for a deferred member). The pension is reduced for a deferred member but not for a member retiring from active service.
Material Facts

9. In August 2000 Mr Walsh made an employer’s liability claim against the Company on the basis that he had been injured due to an accident in the workplace. He was seen by the Company doctor in July and September 2000 and there followed some discussions where it was proposed that he return to work on light duties. Mr Walsh, however, said he could not work at that time as the injury and subsequent discussions were causing him too much stress. The Company says that, as a result of this, it felt it had to take a step back from maintaining direct contact with him.

10. In May 2001 Mr Walsh contacted the Company and requested that he be allowed to take voluntary redundancy but his request was refused.

11. In November 2002 the Company’s insurers settled the injury claim for the sum of £70,000. The Company says this payment included an allowance for the loss of future pension accrual, that Mr Walsh had legal advice, and information about his pension was requested and considered by his advisers as part of his claim. Mr Walsh maintains that no part of the settlement was for future pension accrual.
12. Mr Walsh contacted the Company again in December 2002 with a further request for voluntary redundancy, which was again refused.

13. Mr Walsh contacted Mr C, the secretary to the Trustees, in July 2005 regarding his pension benefits. He said he had not received any updates as to his pension and needed information so that his pension provision could be clarified and, if necessary, improved. He said a private provider had recently made a significant input to his company pension and he wanted to see what difference that had made, as he had other pension provision that might be better in the Company Scheme. 

14. Mr C understood the query to relate to a possible transfer into the Scheme and sent a reply on 3 August. He advised that any decision on a transfer of benefits into the Scheme would be a matter for the Trustees. He asked Mr Walsh or his financial adviser to provide more detailed information. He also raised the issue of Mr Walsh having been absent since January 2000 and said a colleague would be contacting Mr Walsh as it was necessary to establish his current condition and prospects for returning to work. Mr Walsh says the colleague never contacted him and this was not followed up by Mr C.
15. There was no further contact until September 2007, when the Company contacted Mr Walsh to discuss his medical condition with a view to a possible return to work. Mr Walsh agreed to a meeting, following which a medical report was obtained in December 2007. The report stated that Mr Walsh was not fit to be rehabilitated into his old post or to work full time hours. He might be able to carry out light sedentary duties but would need considerable support. A second report in January 2008 confirmed that he remained unfit for his substantive post. If it were possible to redeploy him in a more sedentary role, that should be considered and might be feasible with the right support. The report recommended a further review once the result of an MRI can was known.

16. In August 2008 Mr Walsh wrote to the Company advising that he would like to return to work. The Company sent an acknowledgement in October, advising that there would be a complete review of his personnel file and circumstances.
17. In January 2009 Mr Walsh issued a formal grievance against the Company. He was unhappy that he had heard nothing further since the acknowledgement in October. He claimed that he had been discriminated against on the basis of his disability and that the Company had no interest in taking any steps or making any adjustments to enable him to return to work. He said there was no valid reason why he could not have been allocated to light duties, with reasonable adjustments. He claimed that the Company had failed to:

· consider him for redundancy when other employees who were not disabled had been;
· find suitable alternative work for him;

· consider him for ill health retirement; or

· communicate with him about his employment.
18. The Company replied, advising that an investigation into his concerns would be carried out but in the meantime he was invited to a meeting to discuss the situation. Mr Walsh was reluctant to discuss a return to work until his grievance had been dealt with and until he had seen a copy of the medical reports obtained by the Company. Following further correspondence, however, Mr Walsh attended a meeting with Mr C. (As well as being the secretary to the Trustees, Mr C is also the Company’s HR Director). After the meeting Mr C wrote to Mr Walsh summarising the points of discussion, which included

· it seemed highly unlikely that he could resume his duties within 6-9 months;

· the Company could only consider possible light duties once updated medical evidence was obtained;

· if a return to duties were possible from a medical perspective, there would need to be a structured back to work programme; and 

· a further medical was being requested.

19. A response to the grievance was sent on 10 March by Ms M, following a meeting between her and Mr Walsh. The grievance was not upheld. She said that offers had been made to allow Mr Walsh to return to work in 2000, including three different ‘light duties’ positions and the offer of a stress counsellor. She felt that reasonable attempts had been made to rehabilitate him, but these had all been declined by Mr Walsh as he either considered they were unsuitable or he did not feel well enough to take them up. The Company had then contacted him again in 2007 since when further medical reports had been obtained and there had been discussion of a return to work. 
20. With regard to the redundancy issue, Ms M concluded there was no evidence that Mr Walsh was not considered because, as he was on long term sick leave, he was not a cost to the Company (as claimed by Mr Walsh). When offering voluntary redundancy, the Company reserved the right to deny a request and other applications had been declined. He had not been discriminated against. She also said Mr Walsh had insisted that any redundancy be classed as compulsory rather than voluntary, which could not be agreed.

21. She concluded that there had been no approach from Mr Walsh to the Company about ill health retirement. That was a possible option but as there was a suggestion both from Mr Walsh himself and from the doctors that he could return to some sort of work, that would not be an option at that point.

22. Finally, she accepted that there had been a lack of communication with Mr Walsh, but said that was not particular to him; there were issues with communication generally with staff who were absent and that was being looked into. It would have been good practice to have some form of contact with him between 2001 and 2007, but the Company had been receiving sick notes regularly throughout that period informing of his continuing inability to work. Further, the option of returning on light duties had never been withdrawn and he could have pursued this at any time, with help from the union if needed.

23. On 12 March 2009 the Company announced a redundancy programme and entered into a 30 day consultation period. Mr Walsh was asked to contact the Company to discuss the proposals and explore what voluntary redundancy might mean for him.

24. A further report in April 2009 again indicated Mr Walsh might be able to return to work on light duties. But Mr Walsh had asked about voluntary redundancy. In line with normal practice, he had independent legal advice and then agreed to sign a compromise agreement. Before signing the agreement there was a period of negotiation, during which Information about his accrued pension entitlement was requested and provided to his legal adviser. His solicitor said the information was needed so that Mr Walsh would know what his accrued rights were; at that point he had no details of his pension and wished to satisfy himself that the Company had made appropriate contributions and his pension entitlement was what he expected.
25. In an email dated 1 May 2009, the Company’s solicitor advised Mr Walsh’s solicitor that his accrued pension entitlements were calculated in accordance with the Scheme Rules. Under the Rules, at the point where Mr Walsh’s absence exceeded three years his active membership ceased and his status became that of a deferred member. Preliminary figures had been provided that morning by Mercer, the Scheme administrators, indicating a deferred entitlement at normal retirement date of £3,847.42 based on service of 11 years and 5 months and a final pensionable salary of £21,123.01.

26. Mr Walsh wrote to the Company on 5 May 2009 advising that, although not raising a formal grievance, he wished to express his dissatisfaction with the recent decision to limit his pension provision to three years after his accident. He asked that the Company write to him directly with details of the decision and an explanation of why he was not made aware previously of the three year limit. He said he needed this information to seek advice from a pension specialist.

27. The compromise agreement was dated 7 May 2009. This confirmed details of a statutory redundancy payment together with compensation for loss of employment and enhanced redundancy pay. Mr Walsh agreed not to make any claims against the Company or any associated Company in relation to various issues, including unfair dismissal, redundancy and discrimination, and confirmed that the agreement was in full and final settlement of all claims in respect of the above, including
“7.2.2

(b) breach of contract (save for any contractual claim for unpaid holiday pay)…

(d) any claim… relating to ill health retirement

7.2.3
Subject to clause 7.3, any other claims of whatever nature which the Employee has or may have in the future have, in any jurisdiction against the Company… arising out of or connected with the Employee’s employment by the Company… at common law, under statute, European law or otherwise, whether they fall within the jurisdiction of an employment tribunal, court or other competent tribunal…”
28. Clause 7.3 set out exceptions to the above in respect of a disability claim issued in the employment tribunal (save that the agreement did settle any claim for disability discrimination relating to the termination of employment); any future victimisation; any claims under the Working Time Regulations or for holiday pay; any negligence claim for personal injury or any claim in respect of accrued pension rights in the Company’s pension scheme.

29. By Clause 8, Mr Walsh gave a warranty that he had taken legal advice before signing the agreement and would procure that the solicitor provided a certificate on headed note paper in the format set out in Schedule 2. A certificate was provided by the solicitor in the required form.
30. Clause 10 confirmed that the conditions regulating compromise agreements under legislation were met.  

31. Mr Walsh made separate claims in respect of disability discrimination and holiday pay which were carved out of the agreement and dealt with by way of a separate compromise agreement in October 2009. That agreement was in final settlement of those claims but again did not include any claims in respect of accrued pension rights.
32. Mr C replied on 5 June 2009, providing a statement of Mr Walsh’s benefits, which confirmed the figure provided to his solicitor in May. He explained that the Trustees had to act in accordance with the Scheme rules. Neither the Company nor the Trustees had taken any action to reduce his benefits, which had been calculated in accordance with the Scheme Rules. It was regrettable that he had not been informed at the time when the three year period expired, but the failure to inform him had made no difference to the calculation of his benefits. 
33. On 23 July 2009 Mr Walsh made a formal complaint to Mercer about his Company pension provision. He said that when he had asked about his pension Mr C told him Mercer had not provided this, but Mercer told him the opposite; it was Mr C who failed to give them information. The result of this was that Mr C instructed Mercer to treat him as leaving the Company in 2003 but this decision was not relayed to him. He believed the decisions made in May 2009 without informing him or making him aware his pension was at risk were not within guidelines for pension provision.
34. Mercer replied that his benefits were dealt with in accordance with the Scheme Rules. His absence commenced on 14 January 2000 but he continued to be a member and accrue service. His pensionable service ceased on 14 January 2003 as at that date he had been absent for three years. Unfortunately he had not been issued with a deferred member statement of benefits at that time and Mercer offered an apology for that failure.
35. Mr Walsh was unhappy with that response and on September wrote to Mr C, in his capacity as a Trustee of the Scheme. He complained that he was stated as leaving the Company in May 2009 and not afforded duties that would have allowed him to return to work; was not given notice of being removed from the Scheme in such a way that he could continue as an active member; was not made aware that due to the three year rule his pension was suspended; and should have been considered for ill health retirement.
36. There was some confusion over the exact terms of the complaint, which was clarified in November 2009. Mr C then replied in December. He advised that
· there was no decision to make; Mr Walsh was absent from service for more than three years and, under the Scheme Rules, any member absent for more than three years is to be treated as a deferred member;

· the Trustees have no discretion in this;

· the temporary absence provisions are explained in the booklet given to all members, provided to him in 1999;

· Mercer should have informed him of the change in status when it happened and he apologised for the oversight in not doing this;

· he had now been given full details of his membership; if that information had been provided to him in 2003 it would only have clarified the situation for him and would not have changed the outcome;

· the Trustees had not acted in any way that had damaged his pension provision; they were bound by the Rules to treat him as a deferred member from 14 January 2003 and his benefits were calculated correctly on that basis;
· an ill health pension can be paid with the consent of the Company to an active member who retires from service due to incapacity; he could have contacted the Trustees at any time to request this, but up to the termination of his employment discussions were still taking place regarding a possible return to work on light duties; 

· in any event, he ceased to be an active member in January 2003 and his employment was terminated on the basis of redundancy; he did not retire due to incapacity;
· he could still request immediate payment of his pension, which the Trustees could agree to if he met the definition of incapacity; 

· the response to his complaint was on behalf of the Trustees and could not address any issues about whether or not light duties had been offered to him; that was a matter for the Company.

37. Mr Walsh was offered £250 to reflect the distress and inconvenience caused to him by the failure to tell him of his change in status. He was not satisfied with this response and proceeded to stage 2 of the Scheme’s internal dispute resolution procedure. His complaint was considered by the Trustees and a response sent in June 2010.
38. The Trustees advised that annual statements were issued to active members but not deferred members. Mr Walsh therefore received statements up to 2002 but no more statements were sent after that. He should have been told of the change in status in January 2003 and provided with a statement of deferred benefits. The failure to do this was due to a breakdown in communication for which an apology was given. However, if he had been provided with a statement at that point, it would have made no difference to his pension provision. When the Trustees realised in 2009 that he had not been notified, the situation was promptly clarified. The previous offer of £250 was reasonable in the circumstances. 
39. With regard to ill health retirement, the Trustees considered Mr Walsh was aware of this possibility but had at no point contacted the Trustees to request it. He had remained employed throughout; had never requested ill health retirement; had been exploring options for a return to work and had left the Company through redundancy not incapacity. There had been no failing in respect of this, but if he now wished to, he could request immediate payment of his deferred pension on grounds of incapacity.
40. Mr Walsh was still unhappy and sought to pursue the matter further with the help of the Pensions Advisory Service (TPAS) and his MP. The Company and the Trustees maintained their position that, although there had been an error in failing to inform him of his change in status, he had not suffered any loss as a result, and neither the Company nor the Trustees had been at fault in relation to ill health retirement.
41. Mr Walsh then complained to the Ombudsman. There are two aspects to the complaint Mr Walsh has submitted to me, but he has raised a number of issues in support of these two matters. Amongst other things, he claimed that 
· Mr C knowingly gave false information to him during 2008 and 2009;

· Mr C made a decision in 2009 to treat him as having left the Scheme in 2003;
· had he been informed of the change in status in 2003, he would have been able to take independent advice and would have been advised to take ill health retirement; and
· he suffered a loss of £20,000.
Summary of Mr Walsh’s position  
42. Mr Walsh says he was misled – he did not know until 2009 that his membership status had changed. If he had known he would have taken independent advice and could have made other provision for his pension, including possibly applying for ill health retirement in 2003, and so he has suffered financial loss – because of the lack of information his pension has been ‘decimated’. He has lost potentially over £20,000 in unpaid pension provision. Alternatively, his financial loss is calculable at a loss of £21,000 per year for 10 years, or, if it is concluded that he should have been given ill health retirement, his loss is the loss of his full ill health pension, which would amount to in excess of £110,000 based on a salary of £21,123.01 and 36 years’ service. The Respondents’ calculations are incorrect as they wrongly use a salary of £15,000 rather than this true salary of £21, 123.01. 
43. The Scheme Rules do not state that after three years a member automatically has deferred status. It is not a mandatory requirement, but an advisory period, which requires the individual to be notified of the situation and the possible consequences of not returning to work. The false statement that the change of status was mandatory is key to the deception by the Company and the Trustees, and the actuaries’ calculations are based on this deception. He should have been warned in advance, and the failure to inform him arose from the deliberate intention to prevent him from seeking that to which he was entitled. Had he been informed, it is unlikely he would have agreed to compromise his personal injury claim. He would have been able to consider what steps to take to ensure he was not prejudiced by his continued absence from work, including requesting an extension to the three year period, which he considers the Company and Trustees would have agreed to. It would probably have been a breach of the Company’s implied duty of trust and confidence not to agree an extension. Alternatively, he could have requested ill health retirement at that point, which would not have been reduced.

44. The Respondents’ comments are contrived and contain deliberate false statements, including that: 

· medical reports supported a return to work (the Company made a statement to the employment tribunal that directly contradicted this);

· the temporary absence rule is mandatory;

· the Company offered various options for a return to work;

· he chose redundancy;

· he refused the offer of light duties;

· it was up to him to respond to Mr C’s letter in 2005; and

· he never requested ill health retirement.

45. These statements were designed to mislead the Ombudsman and disadvantage Mr Walsh.

46. If the Company had followed the medical advice and arranged for him to return to light duties, that would not only have been beneficial to his recovery but would also have allowed him to continue to accrue service as an active member. Mr C was also a Trustee and, as he was aware in 2005 that Mr Walsh had been off for over three years, should have taken action to address this. The failure to resolve his pension situation in 2005 has had a negative impact on his pension provision.
47. He does not accept that there was simply a breakdown in communication in 2003. It is highly unlikely that all three parties involved (the Company, the Trustees and the administrator) failed to notice what had happened. Further, the suggestion of a breakdown in communication implies some fault on his part, but he has never failed to respond to any communication. When the issue was finally considered in 2009, there was in fact a decision to change his status but Mr C deliberately failed to inform him what was happening. This was maladministration, was a breach of the rules and prevented him from seeking advice at the time.
48. The Trustees could have used the Rules to protect him; they had a tunnel vision approach aimed at justifying their actions rather than seeking to act to his benefit. For example, under Rule 3.4 the Company could have paid his contributions after the initial six months of his absence.

49. The Company’s contact with him in 2000 was obstructive and negative. This conduct led to him being diagnosed with stress and anxiety but in spite of this the Company continued to be very aggressive in both letters and meetings. It is not correct that the Company had to cease contact because he requested this; in fact what he requested was that contact continue, but via his union representative.
50. If Mr C had followed up on matters after the correspondence in July 2005, the issue with his pension would have come to light and he would have had an opportunity to address it then.

51. The medical reports did not state that he might be able to return to light sedentary duties at that time, and said he was clearly unfit to return to his substantive post. Although a meeting was arranged to discuss a possible return to work there was no actual discussion about such roles. There were no discussions about ill health retirement in 2008 – 2009. The Company deliberately failed to consider ill health retirement; when the medical evidence was requested this was the only point not included in the instructions. He was told he could volunteer for redundancy or be dismissed on capability grounds, in which case there would be no redundancy payment. His union representative asked if he was a candidate for ill health retirement and was told by Mr C that he did not wish to delay the redundancies and would discuss ill health retirement at a later date. 

52. He was never in fact offered an alternative to redundancy; the only option discussed was how he fitted into the Company’s redundancy plans. He was told that if he did not accept redundancy he would be treated as choosing to go back to work, in which case he would be assessed along with other employees and dismissed on capability grounds without any payment. 

53. The compromise agreement as originally drafted would have prevented him challenging his pension and holiday pay entitlement and this had to be changed following the intervention of his solicitor. 
54. The compromise agreement only relates to employment issues between employer and employee; pension issues, including ill health retirement, are dealt with by the Trustees, who are not party to the agreement. In addition, the agreement itself is invalid, because it required the signature from his solicitor to be in a particular format, as set out in Schedule 2, with that document signed by all three parties (him, the Company and the solicitor), which did not happen – his solicitor’s signature was on a separate document. And he did not receive the necessary legal advice as his solicitor was not qualified to advise him on pension issues.

55. The compromise agreement was altered by Mr C to include reference to ill health retirement who at the same time was telling him that they could discuss ill health retirement after the agreement had been dealt with.

56. Given Mr C’s senior position in the Company and his professional qualifications he was in a position of influence over the other trustees and it is not fair to say they would not have been influenced by him.

57. He was on extended sick leave following an accident at work. The Company should have considered him for ill health retirement due to the nature of his injuries and disabilities. When requesting the medical reports, the Company should have included a request to the doctors to consider ill health retirement. Instead, this was the only one of the possible options on the instruction form that was not included for consideration. The Company was actively seeking to avoid this option. 

58. What should have happened in 2003 is that he should have been consulted about the change in status before it happened. He would then have sought advice and would inevitably have applied for ill health retirement since he could not have returned to work and there would have been no benefit in extending his period of service, so ill health retirement would have been the only realistic option. He has now obtained financial advice confirming that, if he had known the true situation in 2003 he would have applied for and been granted ill health retirement. The fact that he was denied the opportunity to take advice then is a key point.
59. He should have been able to take ill health retirement. Alternatively, he should now be able to make up for the lost opportunity either to return to work on light duties or to protect his pension; an appropriate way of achieving this would be to credit him with the additional six years’ pensionable service.  

Summary of Interface Europe Ltd’s and the Trustees of the Interface Europe Pension Scheme’s position  
60. The Company and the Trustees have acknowledged, and continue to do so, that there was a breakdown in communication in 2003; Mr Walsh should have been told of the change in status and provided with a statement of deferred benefits.

61. The Trustees and the Company strongly refute the suggestion that Mr C gave false information to Mr Walsh at any time. His complaint was dealt with at stage 2 and in subsequent correspondence with TPAS by another trustee and represents the views of the Trustees as a whole, not just those of Mr C.

62. The Trustees were obliged under the Scheme Rules to treat Mr Walsh as a deferred member from January 2003 and had no discretion to do otherwise unless the Company requested it. Even if the matter had come to the Company’s attention in 2003 there is no credible reason for it to extend his pensionable service, given that his pay ceased in 2001 and he did not return to work at any point. There was no ‘decision’ in 2009; rather it was only then realised that his statues had changed when his benefit record was updated by Mercer and it became clear that his pensionable service had ended in 2003.
63. It was possible that Mr Walsh could have remained an active member within the definition in the rules, albeit one whose pensionable service had ceased, due to the wording of Rules. The effect of the Rules is that they do not automatically terminate active membership. However, because he was absent from work and not contributing, his membership did not count as pensionable service. The practical effect, though, is the same as if he had immediately acquired deferred status. This might have been relevant had he been able to return to work, when he could have resumed his pensionable service. But unless and until he did return to work, this limited form of active membership would not have entitled him to additional pension benefits. 
64. From 2003 to 2009 he did not receive any pension statements, so was not updated about his pension. But also, he was not being paid and therefore was not making any contributions – which he would have known. He did not request any information about his pension during this period.
65. Mr Walsh has not produced any credible evidence of any financial loss. He would have been aware that the Scheme provided ill health pensions but did not at any time make any request for this. Even if he had applied he may not have been eligible, but he remains able to request ill health retirement from deferred membership. The effect of treating him as having remained in pensionable service to 2009 would in fact have been to worsen his position, due to his lack of earnings. When this issue was being discussed with TPAS, actuaries were instructed to provide calculations of his pension provision (and copies of the calculations have been provided). These show that because he received no earnings between 2001 and 2009, the effect of assuming his pensionable service had continued would in fact be to reduce his entitlement, as his final pensionable pay would have been calculated by reference to a later, less favourable period.
66. It is not likely that Mr Walsh would have made alternative provision if he had been aware of his status. The settlement reached with Mr Walsh in 2002 included an element to reflect the loss of future pension accrual, but Mr Walsh did not use any of the £70,000 settlement towards making pension provision. He showed very little interest in pension saving between 2003 and 2009 even though he would have been aware he was not making any contributions to the Scheme. He was receiving no salary during that period and there is no evidence he would have been able to make other provision.
67. Mr Walsh would have been aware of ill health retirement from the Scheme Rules, the members’ booklet and discussions with the Company during 2008 and 2009. He had previously been a union representative and would have helped employees with discussions about such matters. But he did not pursue an ill health retirement at any time, either before the change in status in 2003 or thereafter. 

68. Mr Walsh declined an offer to return on light duties in 2001. Due to his suffering stress and an express instruction not to contact him, the Company did not pursue contact with him. There were subsequently discussions about a return to work between 2005 and 2008 and Mr Walsh indicated a return to work was his preference until deciding to take voluntary redundancy in 2009. The redundancy only took effect after lengthy discussions with him and his legal adviser, and after he had raised a number of grievances. He had many opportunities to explore ill health retirement and was fully aware of all the options available. In any event the law does not require the Company or the Trustees to bring different options to his attention or advise him on these.
69. Mr Walsh had the benefit of legal advice in 2002, when he brought a claim against the Company, and again in 2009 when discussing the compromise agreement. Many of the issues he has raised are unrelated to his accrued pension and concern matters that would fall within the compromise agreements.
70. Although Mr Walsh’s MP did contact the Company, most of the issues raised had been dealt with and his grievances were the subject of two compromise agreements. It was not appropriate to reopen those issues for further discussion.
Conclusions

71. Mr Walsh has raised various issues in support of his complaint and all three parties have submitted very extensive comments, but I have to focus on the two specific complaints before me. I shall deal with each separately.
72. The first complaint is that the Company and the Trustees failed to inform him correctly of a change in his membership status. In particular, Mr Walsh considers that Mr C’s conduct in 2009 was a deliberate attempt to prevent him extending his active membership. 

73. The starting point for consideration is the Scheme Rules. The effect of Rules 2.5 and 2.6 is that a period of absence of up to three years counts as pensionable service but any longer absence does not, unless Trustees agree to a request from the Company to extend it. So in January 2003 Mr Walsh’s status automatically changed and his service after that was not pensionable unless both the Company and the Trustee agreed to it being extended. The Respondents’ comments on this point are correct – the relevant period is three years unless the Company requests an extension and the Trustees agree. 
74. What should have happened in 2003 is that Mr Walsh’s records were updated to take account of the three year period having expired. There was no ‘decision’ in 2009; what happened was that it only then came to light that Mr Walsh’s record had never been updated to reflect the true position. The coming to an end of a member’s pensionable service an important event and the member should be made aware of this. The failure to inform Mr Walsh was, accordingly, maladministration. 
75. The question arises, however, as to what injustice he has suffered as a result. The Company could have asked the Trustees to extend the period. But it had no obligation to do so. Mr Walsh had no entitlement to an extension; these were discretionary matters for the Company and the Trustees respectively to consider. The evidence is that it is more likely than not that the Company would not have requested an extension and even if it had, there is no guarantee that the Trustees would have agreed. So I cannot conclude that Mr Walsh has suffered a loss on the basis that his pensionable service should have been extended beyond 2003.
76. Mr Walsh suggests that the Company would have been in breach of its implied duty of trust and confidence if it chose not to agree an extension. But the duty was only to consider a request, not necessarily to agree to it. The Company is entitled to take into account its own interests. A blanket refusal never to agree requests might well be a breach of the implied duty, but provided a request is considered there would only be a breach where the decision is irrational and perverse; in other words, a decision no reasonable employer could have made.
 I do not think a decision not to agree a request in these circumstances would be irrational or perverse.
77. Mr Walsh also says Rule 3.4 would have allowed for his contributions to be paid for him, but that is not what Rule 3.4 says – it provides for a Member’s contributions to be suspended where they are on sick leave or in financial hardship.

78. I do not consider that the failure to inform Mr Walsh made any difference to his actual position. Even if he had been told, it would not have changed his status; the only difference would have been that he would have been aware of what had happened.

79. Mr Walsh argues that he was misled about his pension status after 2003 and, had he been informed of the true position at the time, he would have taken independent advice and could have made other provision for his pension, including possibly applying for ill health retirement. I do not consider this a strong argument. He stopped receiving statements of his benefits in 2003, which should have alerted him to the fact that something had changed. There was nothing to stop him asking why he was not receiving statements or simply to ask, at any time, for information about his pension but he did not do so. He knew that he was not working or being paid, which must at the very least have made him consider that he might not be making contributions to his pension. Despite this, it seems he did not at ask for any information about his pension until 2005 and, when that was not forthcoming, he took no steps to pursue this again until 2009 even though there had been other contact with the Company between 2007 and 2008. There was nothing to stop Mr Walsh seeking information about his pension or seeking advice at any time but he did not do so. I am not satisfied that, if he had been told in 2003, Mr Walsh would have made any different provision for his pension. 
80. When the issue eventually came to light, the Trustees obtained evidence from the Scheme’s actuaries as to the effect of the change in status. The calculations showed that, if he were treated as having pensionable service after 2003 he would in fact have been worse off; as he was not being paid after that date, any later service would have been based on a lower salary and therefore led to reduced benefits. Unless he is assumed to be receiving an income even when he was not, he has not in fact suffered a loss.
81. Finally, Mr Walsh has accepted that there was nothing to be gained by extending his period of pensionable service. He says that, had he known of his change in status, he would have sought financial advice and the only realistic outcome is what he would have applied for and been granted ill health retirement. Regardless of the failure to inform him of the change in status, there was nothing to stop him making that application at any time. Even if he had applied, there is no certainty at all that any such application would have been successful; for the reasons given by the Company it is more likely than not that it would have declined any such application. And in any event, for reasons set out below, he cannot now pursue that claim for ill health retirement.

82. For these reasons I conclude that, although there was maladministration in the failure to inform Mr Walsh, this did not cause any substantive loss. He was no doubt caused some distress and inconvenience by what happened. The Trustees previously made an offer to pay him £250 in respect of this, and I consider that an appropriate way to remedy the injustice he suffered.

83. The second complaint by Mr Walsh is that the Company and the Trustees failed to consider him for an ill health retirement pension before his employment was terminated. I can deal with this complaint very quickly.

84. Mr Walsh was entitled to an ill health pension under Rule 4.2.2 if he retired from active service due to incapacity. Mr Walsh did not retire on this basis; he left his employment after agreeing voluntary redundancy. The terms of that redundancy were set out in the compromise agreement made in May 2009. This was agreed only after detailed negotiations, which included correspondence about his pension, and after Mr Walsh had the benefit of independent legal advice. The agreement stated that it was in full and final settlement of all claims Mr Walsh might have against the Company to an employment tribunal, court or other competent tribunal (which would include, for the purposes of this complaint, the Ombudsman) and specifically included any claim for ill health retirement (Clause 7.2(d)). He is therefore prevented from bringing a claim and I cannot make any finding against the Company with regard to ill health retirement.

85. As I mentioned earlier, Mr Walsh has made allegations about various matters concerning his leaving the Company, including Mr C’s conduct of their negotiations. But these relate to the circumstances leading up to the compromise agreement and, since Mr Walsh cannot pursue these claims against the company, I have not considered them. Regardless of what Mr C may have said about ill health retirement during the negotiations, the compromise agreement itself is clearly worded; it explicitly states there can be no further claim against the Company for ill health retirement and there is no ambiguity in this. Mr Walsh had legal advice before he signed it; if he felt that this wording should not have been included he should have raised it at the time. I do not consider that he was induced to sign the agreement by any misrepresentation since the wording of the agreement itself is clear and he was able to take legal advice on its effect before signing. 
86. Mr Walsh argues that the Compromise Agreement is invalid. However, it meets the necessary requirements – it is in writing; deals with the particular complaints in dispute; he received legal advice from an appropriate independent legal adviser; and the agreement identifies the adviser and states that the conditions regulating compromise agreements have been met. The necessary certificate was provided by his solicitor, in the format set out in Schedule 2. It was not necessary for the document to be signed by all parties to the agreement; it only needed to be signed by the solicitor.
87. It would not be possible for Mr Walsh to waive any accrued pension rights but there is nothing to stop parties compromising rights which are in dispute.
 The compromise does not affect his accrued pension rights; it merely compromises his claim for ill health retirement. That was an issue in dispute, having been raised by Mr Walsh in his grievance, and it was appropriate to deal with that by way of a compromise agreement.

88. Of course, the agreement is only binding on Mr Walsh and the Company, not on the Trustees. However, the Trustees may only make provision for an ill health retirement pension for an active member retiring on the grounds of incapacity where the Company consents. In this case there was no consent from the Company – which of course had disposed of the matter through the compromise agreement. The Trustees cannot be at fault for not considering something in a situation where they were unable to consider it. 
89. I do not uphold the complaint that the Company and the Trustees failed to consider Mr Walsh for an ill health retirement pension. 
Directions   

90. I direct that within 28 days the Trustees make a payment to Mr Walsh of £250.
JANE IRVINE 
Deputy Pensions Ombudsman 
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