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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J M Ainley

	Scheme
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	Cabinet Office, Civil Service Pensions Division (Cabinet Office) (the Scheme’s Manager)
Xafinity Paymaster (the Scheme’s Administrator)


Subject

Mrs Ainley’s complaint concerns the consequence of incorrect guidance that was issued by Cabinet Office and applied by Xafinity Paymaster when calculating a pension share due to her under a Pension Sharing Order. Mrs Ainley says this led her to receive a lower pension and lump sum than she was first told.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Cabinet Office and Xafinity Paymaster because both parties contributed to creating a situation where Mrs Ainley was unable to obtain a split of assets on her divorce that she agreed, albeit informally, with her husband.
DETAILED DETERMINATION

Material Facts

1. As part of her divorce settlement, Mrs Ainley was awarded a share of her husband’s pension from the Scheme. A Pension Sharing Order (the Order) was made by the Court on 13 December 2004 under the provisions of Section 24B of the Matrimonial Causes Act 1973.
2. Under the Order, Mrs Ainley was to receive 50% of the value of her husband’s pension. Mrs Ainley says that information provided by the Scheme in 2004 was used to decide how the pension would be split. This information was:
· a benefit statement as at 5 July 2004 which showed her husband’s accrued pension to be £13,480 with a value of £184,676; and

· a benefit statement as at 30 September 2004 showing the accrued pension to be £13,688.
3. In August 2005, Mrs Ainley’s husband was retired early from his employment on compulsory terms. His preserved pension under the Scheme, payable from his 60th birthday, was enhanced by an addition to his reckonable service of about six years. Mrs Ainley and her husband reached an informal agreement between them that she would receive 50% of this enhancement.
4. The Pension Sharing Annex to the Order was passed to Xafinity Paymaster on 13 February 2006 and they were told of the agreement Mrs Ainley had reached with her husband about the enhancement. Xafinity Paymaster wrote to Mrs Ainley, and separately to her husband, on 28 February with confirmation that the enhancement to reckonable service would be included in the pension benefits awarded to her.
5. Xafinity Paymaster, in a letter of 15 March to Mrs Ainley, confirmed that she had been awarded benefits with a value equal to £162,412 which resulted in the following being payable to her at age 60:
· pension £8,538; and
· lump sum £25,617

6. In the summer of 2006, Mrs Ainley’s marital home was sold and, under the terms of the Consent Order, she was entitled to a share of the proceeds. In the event, Mrs Ainley received a different share to that set out in the Consent Order. She has explained that she and her husband agreed various adjustments to their respective shares of proceeds from the marital home resulting in a “non-formal variation” to the Consent Order in the form of an agreement between her and her husband. She says that had she known then that she was not to receive the pension she was expecting, this would have been her opportunity to negotiate a different split of the proceeds of the sale of the house. But, by this time, she had received confirmation of the pension benefits payable from her 60th birthday which she was satisfied with.
7. In July 2008 Xafinity Paymaster wrote to Mrs Ainley explaining that Cabinet Office had recently told them about a mistake in the guidance relating to the calculation of pension shares under pension sharing orders. As a result, Mrs Ainley’s pension had been calculated at the wrong date and her pension was now £6,939. In February 2009, Xafinity Paymaster wrote again to Mrs Ainley to explain that they had received further clarification of the procedure for calculating pension shares and the correct benefits due to Mrs Ainley at her 60th birthday would be:
· pension £6,550; and
· lump sum £19,650
8. Mrs Ainley complained about this adjustment to her benefits. She also explored ways in which she might, with her husband’s agreement, change the pension share back to the amount she was expecting. Although her husband was in agreement that the intention was for Mrs Ainley to receive 50% of his total pension on retirement in August 2005, a method of achieving this was not agreed.  
The reason for the adjustment 
9. In October 2001, a Pension Circular (PC/175) was issued by Cabinet Office to administrators that set out the method for calculating pension shares. Crucially, it told administrators that the pension debit arising from a pension sharing order was to be applied on what it called the “valuation date”. PC/175 defined the valuation date as the first day of the “implementation period” which is the later of:

· the date the pension sharing order takes effect; and

· the date on which the administrator receives the order and divorce papers.

10. In Mrs Ainley’s case, Xafinity Paymaster received the relevant papers on 13 February 2006 which was later than the Order taking effect. Accordingly, they applied the pension debit on 13 February 2006. 
11. In May 2005, a further Pension Circular (PC/243) had been issued changing the instruction relating to the date of application of a pension debit. It was now to be applied at what was known as the “effective date”. PC/243 defined the effective date as the later of 21 days after the pension sharing order was made, or when the decree absolute was issued; the Matrimonial Causes Act 1973, section 24B(2) stipulates that:

“A pension sharing order under this section is not to take effect unless the decree on or after which it is made has been made absolute.”

For Mrs Ainley, the effective date was therefore 17 February 2005.
12. Further, the Welfare Reform and Pensions Act 1999, Schedule 5, paragraph 5 confirms that a pension credit deriving from a public service pension scheme shall be applied on the date on which the relevant pension sharing order takes effect:
“Appropriate rightsE+W+S
 5   For the purposes of this Schedule, rights conferred on the person entitled to a pension credit are appropriate if—E+W+S
(a)  they are conferred with effect from, and including, the day on which     the order, or provision, under which the credit arises takes effect…”
13. In 2007, Cabinet Office found that some administrators had not interpreted PC/243 as applying to deferred pensions and, where pensions were not in payment, were still using the guidance in PC/175. Mrs Ainley’s pension share had been calculated using PC/175.

14. An email from Cabinet Office to administrators of 22 January 2008 said:

“On 6 December 2007 I emailed you to confirm suspension of the work on pension sharing and said I would let you know as soon as possible the outcome of the further legal advice we asked for. Treasury Solicitor has confirmed that the rights to be shared crystallise at the effective date, so that they are not affected by any further service or salary increases. I can therefore confirm my previous advice to you ie that you should use the effective date to calculate pension share CETVs.”

15. During 2008, Cabinet Office issued a number of instructions to Xafinity Paymaster. The recalculation of Mrs Ainley’s pension share was carried out in mid-2008 (see paragraph 7 above). After that, Xafinity Paymaster continued to seek guidance and clarification from Cabinet Office until January 2009 when Cabinet Office issued its final email on the matter saying:
“It is unfortunate that you have not recalculated the pension sharing orders correctly; however, you seem to have followed the one document that was incorrect and not followed all the other guidance and advice that has been issued on this subject over the last 18 months. You will therefore have to calculate the pension sharing orders using the effective date as laid out in the correspondence that was issued. I enclose a copy of the email sent on 22 January 2008 which confirmed this.
16. There were two consequences for Mrs Ainley of the effective date being 17 February 2005.  First, the additional pension awarded to Mr Ainley on his redundancy was to be excluded because it was not awarded until August.

17. The second was that her pension credit had to be calculated using actuarial factors applying up to 1 April 2005. On this date, new factors had come into use and which had therefore been applied when Mrs Ainley’s pension credit was incorrectly calculated in March 2006. 
18. Mrs Ainley’s pension share was finally recalculated in February 2009 (see paragraph 7 above).
Mrs Ainley’s position

19. Mrs Ainley says that it should not have taken Cabinet Office several years to realise that its guidance in PC/175 was incorrect and then a further two years to learn that the revised guidance was not being properly applied.
20. Because she was told in February 2006 that she was to receive a share of the enhanced pension, she did not consider it necessary to seek an amendment to the Order to obtain a higher percentage of her husband’s benefits.
21. Xafinity Paymaster processed the Order on the wrong basis in February 2006 despite the fact that new guidance had been issued in May 2005. Had they calculated the pension share in line with the correct guidance, Mrs Ainley says she would have had an opportunity to try and obtain an amendment to the Order. Alternatively, she would have had an option, before all the financial aspects of the marriage had been finalised, to agree a higher share of the assets that were to be allocated to her.
Cabinet Office’s position

22. Cabinet Office says that the Order was dated eight months prior to Mrs Ainley’s husband retiring in August 2005. Mrs Ainley’s entitlement was therefore 50% of the value of her husband’s benefits at the effective date of the Order, not 50% of the higher benefits calculated in August 2005. 
23. Cabinet office concedes that it is unfortunate that, due to an earlier misinterpretation of the Welfare Reform and Pensions Act 1999 Mrs Ainley had been given information that led her to expect she would receive a higher pension than that to which she was entitled. In recognition of her disappointment on this loss of expectation, Mrs Ainley had received compensation of £300. 
24. Cabinet Office say it was not until 2006 that Xafinity Paymaster incorrectly told both parties that Mr Ainley’s enhancement would be included in the pension share.  Before that date there would have been no reasonable expectation that an order made in 2004 would include an enhancement relating to an event several months later. It was not clear why the pension sharing annex was not sent to Paymaster until 2006 and had it been sent shortly after the decree absolute the share would not have included the enhancement.
25. Cabinet Office considers that as Mrs Ainley and her husband reached an informal agreement between them in relation to the sale of the house and that Mrs Ainley would receive 50% of the enhanced pension then this would not necessarily have been a binding agreement. It says that it therefore seems perverse that the public purse should pay Mrs Ainley money in respect of a divorce settlement that she would have received from an informal arrangement that might not have been sustainable.
26. Cabinet Office also suggests that it is reasonable to suppose that any settlement that Mrs Ainley would have received had she not been misled by Paymaster’s incorrect quotation of her benefits would have been in the form of a lump sum payment, possibly from an increased share of the proceeds of the sale of the marital home, rather than a continuing payment and that it is not clear how such a settlement would have been calculated if the information she received did not include the effect of Mr Ainley’s enhancement.
27. Cabinet Office says that there is no evidence that Mrs Ainley made any firm financial plans based on the incorrect information and that there has been no financial loss as a result, only a loss of expectation.
28. Cabinet Office acknowledges and regrets the errors made, but believes that the proper recourse is to pay the benefits that were agreed in the court. It does not think it appropriate for the scheme to effectively subsidise the divorce settlement by paying one party what might otherwise have been paid by the other party.
Conclusions 

29. Is clear that, under the terms of the Welfare Reform and Pensions Act 1999 and the Matrimonial Causes Act 1973 the Order was effective from 17 February 2005. This is the date at which the calculation had to take place to establish Mrs Ainley’s share of the pension.
30. Cabinet Office and Xafinity Paymaster had no alternative but to correct the calculations they had previously carried out since Mrs Ainley could only be paid benefits to which she was entitled in line with the Scheme’s regulations and any overarching legislation. Therefore it was not unreasonable for them to make the adjustment to Mrs Ainley’s benefits.
31. Mrs Ainley’s Pension Sharing Annex was presented to Xafinity Paymaster in February 2006. Shortly before this, Cabinet Office had realised, after four years, that there was an error in PC/175 and had issued fresh guidance. On receiving Mrs Ainley’s Pension Sharing Annex, Xafinity Paymaster calculated her benefits using the old guidance. Further, it was another two years before Cabinet Office understood that Xafinity Paymaster was using the wrong guidance. So, it was only in 2008 that Mrs Ainley was contacted and told that her benefits were to be recalculated.  Even then, the calculations were not correctly carried out and a final figure was arrived at in February 2009. 
32. Whilst I agree that the recalculation had to be carried out, I consider that the matter was not well handled by Cabinet Office and Xafinity Paymaster and their actions amount to maladministration. I have considered the effect of this on Mrs Ainley’s benefits.
33. By February 2006 Mrs Ainley had been assured that her benefits included 50% of the enhancement to her husband’s pension. At this stage, the marital home had not been sold. I also note that Mrs Ainley and her husband had been able to agree some issues informally between them, for example, a variation to the Consent Order in relation to the sale of the house and that Mrs Ainley would receive 50% of the enhanced pension.  Those agreements were then formalised – in the former case by the division of the sale proceeds and in the latter by the confirmation from Xafinity Paymaster that the enhancement would be included in the split.
34. I do not think it is material that the annex could have been sent before Mr Ainley’s enhancement.  Mrs Ainley was entitled to rely on the information that she was given, whenever it was asked for.  
35. At the time that Mr and Mrs Ainley were negotiating the split of assets following their divorce both parties were given to understand that her benefits included 50% of the enhancement. It is entirely credible that this formed a material part of the negotiations.  
36. I therefore consider it very likely that there would have been scope for Mrs Ainley to have negotiated a different, but roughly equivalent, settlement or to amend the Order to take account of the enhancement had she been aware of the true position before all aspects of the divorce had been finalised. I find that she would have done so. In the event, she remained unaware that there was a problem until mid-2008. In my view, Cabinet Office and Xafinity Paymaster jointly deprived her of the opportunity to try and reach an agreement with her husband, or obtain an amendment to the Order, until it was too late. 
37. That negotiation would, in all probability, have resulted in a cash sum, not pension benefits.  However, there is no way of establishing what that would have been.  It is a reasonable assumption, for the purposes of redress, that, as both parties were happy with Mrs Ainley receiving her share of the enhancements, the cash settlement would have been of equal value. The simplest way of making an equivalent direction is to order that the additional benefits be paid. 
38. Cabinet Office has acted for Xafinity Paymaster in dealing with this complaint.  If there is to be any division of any cost of my direction between them, it is for them to reach settlement.
Directions  

39. Cabinet Office shall ensure that Mrs Ainley is provided with benefits in addition to those payable under the Scheme to bring them to the level they would have been at had Mr Ainley’s enhancement been allowed for in the Order. The entire pension will be on the same basis as that already in place for her. 

40. Cabinet Office are to notify Mrs Ainley of the amount of those benefits (or arrange for Xafinity Paymaster to do so) within 28 days of the date of this Determination.

TONY KING
Pensions Ombudsman 

26 October 2012 
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