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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs A

	Scheme
	Teachers' Pension Scheme (TPS )

	Respondents
	Teachers' Pensions (TP)
Lancashire County Council (LCC) 
Department for Children, Schools and 
Families now the Department for Education (DfE)



Subject

Mrs A’s complaint is that:

· she disagrees with the decision of TP  and the DfE  to stop payment of her original ill health pension awarded in 1997 and to seek recovery of an overpayment;
· DfE failed to take account of her medical condition and classroom duties when she became re-employed during the period June 2000 to July 2007;
· TP and DfE failed to explain why her current ill health pension awarded in 2008 is less than her original ill health pension;

· LCC, TP and the DfE failed to ensure that key information in relation to her ill health pension and re-employment was communicated to each other during the period 2000 to 2007;
· LCC failed in their duty of care by not safeguarding her ill health pension;

· LCC, TP and the DfE failed to answer certain queries she raised in relation to the basis and accuracy of their decision to stop her ill health pension. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be not be upheld against TP or LCC.  The relevant regulations have been correctly applied (barring one detail which has not caused Mrs A any harm).  Mrs A had sufficient information to have known that her pension would be at risk.
DETAILED DETERMINATION

Material Facts

Background
1. Mrs A applied for an ill health early retirement pension in February 1997.  At that time the provisions of the Teachers’ Superannuation (Consolidation) Regulations 1988, (the 1988 Regulations) were in force.  Her ill health pension was put into payment on 12 August 1997 when the same regulations were in force.  

2. The complaint concerns the consequences of Mrs A being employed as a supply teacher in 2000.  By that time the 1988 Regulations had been replaced.  The Teachers’ Pensions Regulations 1997 (the 1997 Regulations), which came into effect in February 1998, had been amended to distinguish in a material respect between teachers whose ill-health pensions began before, and on or after, 1 April 1997.  

3. The purpose of that change was to recognise in the 1997 Regulations a change in practice that went back to 1997.  Under the 1988 Regulations, before April 1997, teachers had historically been allowed to undertake part-time work whilst in receipt of an ill-health pension.  As change of policy, from April 1997 it was said that if a teacher served at all in a capacity which entitled them to membership of the Scheme (whether they joined it or not) then their ill-health pension should cease.  I have remarked in previous determinations that the changes in Regulations and the changes in practice do not in fact tie together very well.  In this case that is largely a side issue, though it has been the source of some misunderstandings.

Mrs A’s retirement
4. Mrs A completed an ill health application form on 14 February 1997.  The form stated:

“Section 7 Future employment 

· benefits cannot be paid if you immediately re-enter full time pensionable teaching employment on finishing your present post;
· subsequent full time teaching employment could result in the cessation of your pension. If you are fit to resume teaching, payment of pension will not recommence unless you again become incapacitated or you reach age 60.  Other teaching employment may result in the reduction and/or suspension of your pension”.

5. Mrs A confirmed on the application form that she would not be employed in a teaching capacity after her retirement date. The form also stated, “Further information on the effect of re-employment on pension is given in the Notes. Before you consider becoming re- employed you are advised to obtain Leaflet 192 from the Agency”
6. Mrs A completed the Declaration section of the form, which stated:

“I understand that in the event of change in pension entitlement … any over-issue of superannuation benefits will have to be refunded; I will inform the Agency and the Paymaster (TP) if I begin employment in education at any time during my retirement.”

7. Mrs A was accepted to be incapacitated as required under the Scheme for ill-health benefits. Her ill health application was approved on 21 March 1997.

8.  TP wrote to Mrs A on 30 June 1997.  The letter said:
“It is important to remember that under the Teachers’ Pensions Regulations, the payment of these benefits may cease if the Secretary of State becomes notified that you are capable of teaching. 

If you subsequently become re-employed it is important that you inform Pensioner Services immediately.

Please note that this is the only notification you will receive regarding the payment of your retirement benefits”.

9. As mentioned above, Mrs A did not retire until August 1997 and her benefits were put into payment on 12 August.

Mrs A’s re-employment
10. A medical form was completed by Mediscreen, LCC’s Occupational Health Provider on 23 March 2000. This stated that Mrs A had applied for the post of part time supply teacher. It indicated that information supplied and the health interview/medical examination that was completed in respect of her medical condition showed that she was fit for appointment but subject to adjustments.  The note on the form said that Mrs A used hearing aids but was able to converse with groups of individuals without difficulty.  An occupational health physician signed the form.  

11. LCC wrote to Mrs A on 23 May 2000 referring to the application that she had made to be included on the County Supply Teaching Register. The letter stated that LCC were satisfied with regard to her medical fitness and that her name had been placed on the full time register. Enclosed with the letter was a “statement of Particulars for Supply Teaching Staff”. In reference to Mrs A it stated,

“General 

You are employed in the post of Supply Teacher on the pay spine for qualified teachers.

Salary 

Your salary is calculated in accordance with the School Teachers’ Pay and Conditions document.   

Hours of work 

You are employed to work as directed by the Authority/Head teacher/Head of Service for up to a maximum of 6 ½ hours per day. This includes pupil session times and other directed time.”

12. Mrs A began her part time re-employment as a supply teacher with LCC on 8 June 2000. 
13. In addition to LCC considering whether or not she was capable of the work, they also sent her information explaining that her pension could be affected by returning to work even as a supply teacher.   
14. Mrs A says that she was advised by LCC during a telephone conversation in March  2000 that she could return to work on a part time basis without any suspension of her ill health pension. (She has previously said in correspondence with the Pensions Advisory Service and this office that the conversation took place in July 2000). 
15. Mrs A’s continued employment as a part-time supply teacher was not identified by TP until July 2007 when the regulations concerning part-timers changed so that if they were not members of the Scheme they had to actively opt out.

16. After her re-employment came to TP’s notice, she wrote to them on 14 July 2007 explaining that she was temporarily employed by LCC undertaking occasional work such as GCSE invigilating and assisting in a classroom and supply teaching.  She also mentioned that she had opted out of the TPS because she did not intend to undertake regular employment. 

17. Mrs A received a letter dated 31 July 2007 from TP informing her that her ill health pension was being stopped with effect from 20 July 2007. 

18. An Assistant Manager at TP wrote to Mrs A on November 2007 saying that investigations had revealed that her ill health pension should have ceased from 8 June 2000. The writer said that, as Mrs A’s ill health pension had continued to be paid after that date, she had been overpaid for the period 8 June 2000 to 22 July 2007. She said that the net overpayment was £58,634.36.

19. Mrs A applied again for an ill health pension under the TPS on 10 January 2008. She was awarded an ill health pension with effect from 31 January 2008. 

20. Mrs A’s GP wrote to the DfE in June 2008 regarding her past and current medical conditions. He said that, had an opinion been sought on her medical state at any time since 1997, it was highly unlikely that she would have been deemed to be medically fit for classroom work.  

Other matters
21. Mrs A had a number of queries about her pension that TP have given answers to in the course of this office’s investigation.  She was particularly dissatisfied because she believed that the amount of her pension had not increased since her original ill health pension had commenced in August 1997.  TP have said that her basic pension amount of £7,715.41 was the same as that which was used to set up her original ill health pension in August 1997 and that this had been increased in line with the Pension Increase Act 1997.  

The 1988 Regulations
22. Schedule 1, Glossary of Expressions, says:

“A person is incapacitated— 

(a) in the case of a teacher, an organiser or a supervisor, while he is incapable by reason of infirmity of mind or body of serving efficiently as such …”

23. Regulation E4, headed “Entitlement to payment of retirement benefits” says:
“E4. – (1) Subject to regulation E31(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.
…. (6) In Case E the person –
(a) has not attained the age of 60,
(b) has ceased after 31st March 1972 to be in pensionable employment,
(c) has become incapacitated 

(9) In Case E the entitlement takes effect –

(a) as soon as the person falls within the Case, or

(b) if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining … that the person had become incapacitated.”  
The 1997 Regulations  
24.  Schedule 1, Glossary of Expressions, says:   
“A person is incapacitated
(a) in the case of a teacher, organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so”
25. Regulation E13 (as amended by the Teachers’ Pensions (Amendment) Regulations 2000) says:
“(1) This regulation applies where a person’s entitlement to payment of a teacher’s pension by virtue of Regulation E4(4) took effect on or after 1st April 1997 under regulation E4(8) of these Regulations or regulation E4(9) of the 1988 Regulations  and 
(a) he takes up employment on or after 30th March 2000 in a capacity described in Schedule 2 or as a teacher in an accepted school or with an accepted function provider, or
(b) otherwise ceases to be incapacitated”
26. Schedule 2 lists pensionable employments. The list includes – at Paragraph 1:
“Teacher employed by, or in a school or institution providing further education or higher education (or both) maintained by, a local education authority.”
Other relevant documents
27. Leaflet 192 (dated April 1997) says: 
“Introduction 

For information about how returning to work could affect your premature retirement compensation, contact the employer who pays your compensation.  Please tell Customer Direct Pensioner Section and, if appropriate, the employer who pays your early retirement compensation, if you go back to work. Failure to do so could result in your pension … being overpaid, which you would be required to pay back.

The following types of work might affect your pension …
i. Full-time or part-time teaching in any school or other educational establishment maintained by a local education authority or by a grant from the Secretary of State. 

ii. Part-time supply teaching in any school or other educational establishment maintained by a local education authority or by a grant from the Secretary of State

Supply work 

A return to supply teaching after you retire will be treated in the same way as returning to other teaching. 

Reinstating of pension 

If your pension has been reduced or suspended because you have gone back to work, we will return it to its original rate (plus adjustment for index-linking) when you finish work again”. 

Summary of Mrs A’s position
28. She had submitted her original ill health application form on 14 February 1997 and it was approved on 21 March 1997. The approval was completed before 1 April 1997, when the Teachers Pensions’ Regulations 1997 took effect.  Therefore her ill health application should not have been subject to the conditions stated in Regulation 13(1)(a) of the 1997 Regulations. Also that section 7 of the form clearly referred to the conditions concerning a return to teaching in relation to full time teaching and not part time teaching.

29. She had agreed to continue in her previous job role until her ill health pension was set up on 12 August 1997.
30. Her original ill health pension commenced in August 1997, therefore it was not unreasonable to expect that if the approval and the 1988 Regulations were no longer to be applied to her case that she should have been informed of this four months earlier between the date of acceptance of her application and the commencement of her ill health pension.

31. Although LCC say that they have no record of the telephone discussion in 2000 during which she was allegedly told that she could undertake limited classroom duties without affecting her pension, she was placed on their list of supply teachers as a result of it. She was employed occasionally as a classroom assistant at over 20 schools in Lancashire. However, she was not informed by any of the Head Teachers of these schools of the possible threat to her ill health pension if she engaged in her duties.  

32. The fact that she was employed as a supply teacher does not mean that she was fit to serve as a teacher.  The medical evidence provided by her GP to the DfE in June 2008 shows that she could not possibly have been assessed as being medically fit to undertake the full teaching duties required. TP have assumed that a simple hearing test carried out on 21 March 2000 was an adequate assessment of her deteriorating health in the period 2000 to 2007.  Mrs A also suffered from bipolar disorder condition and LCC were aware of this when she retired in 1997.  LCC have no record of any proper medical assessment since 1997. 
33. LCC did not seek the advice of her GP when assessing her medical state in March 2000. 

34. Under the Disability Discrimination Act 1995, an employer has to be satisfied that a person appointed to particular post has the mental and physical capacity for that employment. 
35. She undertook a limited range of classroom duties in a controlled environment and questions why TP and DfE have assumed that her duties constituted teaching. TP have erroneously assumed without any verification of the role that she undertook that her duties amounted to teaching.  

36. LCC had a duty to inform TP that Mrs A had commenced part time employment at the time of her re-employment in June 2000.

37. It is not sufficient for TP to say that they were not aware that she had been re-employed for seven years, prior to 2007.  They should have checked how many teachers who were retired on the grounds of ill health were re-employed each year, irrespective of whether they had opted in or out of the TPS.  

38. LCC were required to send a Certificate of re-employment to her by 22 June 2000. 

39. She did not receive any information from LCC explaining that her pension could be affected by returning to work even as a supply teacher. 
40. The version of the Leaflet 192 dated April 1997 would have been issued after her ill health application was approved in March 1997 and is not relevant to her case. 
41. If LCC did not write to teachers who were about to retire on ill health benefits to inform them individually of the changes to be introduced as part of the 1997 pension reforms, then how are teachers expected to know about it. 

Summary of TP’s position

42. As Mrs A had taken up a teaching post which was pensionable under the TPS, she could no longer be deemed to be incapacitated in accordance with Regulation E13(1)(a) and her ill health pension ceased to be payable in accordance with Regulation E13(2).

43. The ill health pension that she was awarded in 2008 was exactly the same as her original ill health pension awarded in 1997 and Mrs A has been advised of this.

44. The 1997 Regulations do not require TP to take account of a person’s ongoing medical condition or the range of duties they undertake during their re-employment. 

45. TP was unaware until January 2007 that Mrs A had returned to teaching employment, even though she had agreed to inform TP if she returned to teaching on her application form.
Summary of LCC’s position
46. When Mrs A became re-employed in June 2000, she opted not to rejoin the TPS. Therefore, no records of her re-employment were sent to TP until 2007, when the position changed and it became necessary for her to opt out of TPS. However, it was Mrs A’s personal responsibility to notify TP immediately of any re-employment undertaken when in receipt of an ill health pension.   
47. LCC did not write to teachers about to retire on ill health benefits to notify them individually of the changes to be introduced as part of the 1997 pension reforms. However, they did write to all head teachers regarding the reforms. 

48. Mrs A was re-employed by LCC as a supply teacher, which affects the payment of her ill health pension under the 1997 Regulations.  
49. LCC are unable to establish from their records the contents of the alleged telephone discussion between Mrs A and LCC in July 2000. However, had Mrs A made enquires regarding her ill health pension, she would have been advised correctly that her pension would be likely be suspended.  
Summary of DfE’s position
50. Mrs A’s entitlement to payment of her original ill health pension came into effect after 1 April 1997 as her benefits were put into payment on 12 August 1997. 

51. Her re-employment with LCC was teaching under the terms of schedule 2 of the 1997 Regulations, therefore, it follows that under the provisions of the 1997 Regulations she ceased to be entitled to her ill health pension from June 2000. 
Conclusions
The decisions to stop Mrs A’s original ill health pension and to recover the over payment
52. Mrs A has based some of her arguments on the fact that her pension was approved before April 1997 but came into payment afterwards.  Understandably she thinks that the regulations changed in April.  However, they did not.  Her pension was approved and came into payment under the 1988 Regulations.  
53. By the time that Mrs A was re-employed, the Regulations had changed – and they had changed in such a way that whether the entitlement arose before or after April 1997 was material.  That is because Regulation E13 (1)(a) of the 1997 Regulations as amended says that it applies where a person’s entitlement to an ill health pension by virtue of Regulation E4 (9) of the 1988 Regulations took effect on or after 1 April 1997 and employment took place on or after 30 March 2000. 
54. There is no doubt that Mrs A’s entitlement arose in August 1997.  Regulation E4 of the 1988 Regulations is clear that it comes into effect when employment ceases (not when it is approved).

55. So TP are correct to point to E13(1)(a) of the 1997 Regulations as applying in Mrs A’s case.

56. I have, in other cases (notably that of Ms Picano – 77290/1), expressed a view that there are circumstances in which E13(1)(a) should not be applied so that the nature and duration of the work undertaken and the state of health of the person concerned should be completely disregarded.  I said:

“Put simply, Regulation E13 is (in this instance) about what happens when a teacher has ceased to be unfit by reason of illness or injury to serve as a teacher.  It cannot be applied as if a person has recovered, if in fact they have not.”

“In almost all cases there will be no practical difference between returning to work as a teacher and no longer being incapacitated.  Teachers’ Pensions’ most recent description of the policy and actual provision (described as unchanged before and after the 2000 Regulations) as that a return to teaching is indicative that the person is fit to teach seems to me to be exactly right.”

57. In Mrs A’s case, the evidence is clearly that she was fit to serve as a teacher.  LCC were satisfied that she was, and they told Mrs A that.  So even though TP may not themselves have had any regard to her health or the work that she was doing, their conclusion, that she was no longer incapacitated as a result of Regulation E13 was correct.   In the circumstances, Mrs A’s pension should have ceased in 2000 and the pension paid since her re-employment is recoverable by TP.  

What Mrs A was told
58. Mrs A says that she should have been informed by the respondents about changes to the Regulations between her application being made and her pension being paid.  As I have said, strictly there was no change in the Regulations.  There was a change of practice but I do not consider that either LCC or TP were under an obligation to notify Mrs A directly to give her the opportunity to time her departure to take advantage of the pre April 1997. 
59. Mrs A maintains that she did not receive any information from LCC explaining that her pension could be affected by returning to work even as a supply teacher. However, the application form that Mrs A completed before April stated that before she considered becoming re-employed that she should obtain Leaflet 192 from TP.  Had she done this prior to taking up part time employment on 23 March 2000 she would have been aware that any re-employment on either a part time or a full time basis would directly affect her ill health pension entitlement. Leaflet 192 specifically states that a return to supply teaching after retirement on an ill health pension would be treated in the same way as returning to other teaching. In addition, it specifically states that the employee should inform TP’s Customer Direct Pensioner Section and, if appropriate, the employer if he/she goes back to work and that failure to do so could result in their pension being overpaid. I consider that sufficient information was made available to Mrs A before her period of re-employment in 8 June 2000.
60. Although the version of Leaflet 192 dated April 1997 was not in circulation until after Mrs A’s ill health application was approved in March 1997. It has direct relevance to her as it was issued well in advance of the date that she became re-employed in June 2000. It is what she would have been given had she enquired.
61. Mrs A should have known that she needed to contact TP.  It was her responsibility to do that, not LCC’s and I therefore do not uphold this part of her complaint against LCC.  
62. Mrs A alleges that she was advised by LCC in a telephone conversation with them in March  2000,(although she had previously commented that the conversation had taken place in July 2000), that she could return to work on a part time basis without risk to her ill health pension. Without any written evidence to substantiate the content of the alleged telephone call in question, it is difficult to determine exactly what was discussed. However, prior to March  2000, she had received TP’s letter of 30 June 1997 which said that payment of her ill health pension would cease if  the Secretary of State was satisfied that she was capable of teaching. 
63. In any event, Mrs A was placed on LCC’s Supply Teaching Register from 23 May 2000, following her application for inclusion on that register. That application appears to have been made some time beforehand as the medical assessment which said that she was fit to teach was in March 2000.  So she clearly took a number of steps well in advance of any telephone conversation.
Alleged failure to consider Mrs A’s medical condition and classroom duties when seeking to recover the overpayment

64. Mrs A says that in addition to her medical condition in relation to her hearing difficulties that she also suffered from bipolar disorder, she says that this latter condition was not properly considered by LCC as part of their assessment in Marc 2000 into her medical state. She also asserts that LCC had not sought the advice of her GP as part of that assessment. However, LCC were required to check that Mrs A was fit for work as a teacher, and they appear to have done so. There was no requirement under the Regulations for LCC to have sought the views of her GP before arriving at their decision. As a result of their assessment, Mrs A was approved as a supply teacher. When they wrote to her on 23 May 2000, their letter stated that they were satisfied about her medical fitness at the time of her re-employment. There is nothing that suggests that they failed to consider sufficient medical evidence before concluding that she was medically fit for re-employment in the role in question.  In any event Mrs A did not query their assessment of her capability at that time.  Indeed she was presumably perfectly happy with it. 
65. Mrs A argues that under the Disability Discrimination Act 1995, an employer has to be satisfied that a person appointed to particular post has the mental and physical capacity for that employment. Fundamentally whether Mrs A should have been employed at all is not a matter for me.  It is not to do with the administration of the Scheme. My concern is whether, in employing Mrs A, LCC ought to have taken steps in relation to pension matters – such as warning her that her pension would be at risk.  I do not think that in the particular circumstances, having checked whether she was fit to work, they needed to take any further steps. 
66. I therefore do not uphold this part of her complaint against LCC. 
67. The Statement of Particulars dated 23 May 2000 said that Mrs A’s salary and role as a supply teacher was in accordance with the School Teachers’ Pay and Conditions document. It also stated that she was employed to work for up to a maximum of 6½ hours per day, including pupil session times and other directed time.  
68. Mrs A confirmed in her letter to TP on 14 July 2007 that the nature of her work when she was re-employed was assisting in a classroom and supply teaching. For the purpose of defining what constitutes teaching, Regulation E13  Paragraph 1 of Schedule 2  refers to a teacher employed by, or in a school or institution providing further education or higher education (or both) maintained by, a local education authority. I consider that the role Mrs A undertook fell clearly within the criteria for teaching as set out in Regulation E13 and Paragraph 1 of Schedule 2. 
69. The nature of Mrs A’s role as a supply teacher was set out in the Statement of Particulars dated 23 May 2000. The evidence suggests that this was considered By LCC as part of their assessment into whether she was fit to teach.  I therefore do not consider that a proper assessment of the role in question was not undertaken at the appropriate time.  
70. Mrs A’s GP subsequently reported that in his opinion that it was unlikely that she would have been fit for work at the time of her re-employment, but this is not consistent with the findings of LCC or Mrs A’s statement that she was employed at 20 Lancashire schools during the period of her re-employment.  
Alleged failure to explain why Mrs A’s current ill health pension is less than her original ill health pension

71. Following enquiries made by this office, TP have provided an appropriate explanation of this, which was subsequently sent to Mrs A. I therefore do not think that Mrs A has suffered any injustice in this regard.
Alleged failure by LCC, TP and the DfE to communicate between themselves for a period of seven years

72. Mrs A opted not to rejoin the TPS at the time of her re-employment. I therefore do not think that it was unreasonable that LCC did not contact TP regarding her re-employment at that stage. I do not think there should be any requirement for that – but in any event, it would be too late.  There is a presumption that a teacher who has returned to teaching is fit to teach and so ceases to qualify for the pension immediately and permanently (in the absence of a subsequent application).   
73. However, irrespective of any alleged failure by the respondents to communicate in the way that Mrs A suggests, it is my view that the onus was on her to notify them prior to starting her period of re-employment that she was about to commence work. This was made clear to her in the declaration she signed as part of her ill health application on 14 February 1997. 

Alleged failure by LCC to exercise their duty of care

74. Mrs A claims that LCC failed to exercise a duty of care and safeguard her ill health pension. However, for the reasons I have stated above, I do not consider that they were at fault in this regard. 
Alleged failure by LCC, TP and the DfE to answer Mrs A’s queries

75. Following this office’s intervention, Mrs A has received copies of various letters from the respondents addressing her concern about the basis and accuracy of their actions and decisions. In my view, this complaint has now been adequately resolved.
Overall Conclusions
76. In summary, I do not uphold any of Mrs A’s complaints against LCC, TP and DfE. It is unfortunate that Mrs A is faced with having to repay a large sum.  I would expect TP to make the usual enquiries as to her ability to repay and to make appropriate arrangements to avoid hardship.
TONY KING 
Pensions Ombudsman 

29 March 2012 
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