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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr D Musgrave

	Scheme
	Armed Forces Pension Scheme (AFPS 75)

Armed Forces Pension Scheme 05 (AFPS 05)

	Respondents
	Ministry of Defence (MOD)


Subject

Mr Musgrave’s complaint is that:

· At the time of his medical discharge from the RAF he was entitled, in addition to his AFPS 05 pension, to a Service Attributable Pension (SAP) of £10,255 per annum under the AFPS 75;
· The MOD has wrongly denied his entitlement on the basis of administrative arrangements which are not in place at the time;
· This has caused him loss amounting to £10,255 per annum since 1 March 2007 and the loss of the related tax free lump sum of 3 times this annual rate of pension as well as distress and inconvenience. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the MOD because it decided Mr Musgrave’s case on an improper basis. Mr Musgrave is entitled to: payment of a SAP under the AFPS 75 abated by the pension he receives from the AFPS 05 with effect from 28 February 2007 and: a payment of £500 for the distress and inconvenience caused to him by this matter. 

DETAILED DETERMINATION

RELEVANT PROVISIONS

The Armed Forces Pension Scheme 75 and the RAF Queen’s Regulations Clause 2938 (applicable in 2007)

1. These regulations set out the rules of the AFPS 75. Clause 2938 (2) provides that an officer who is invalided from service may be awarded Service Invaliding Retired Pay (which I will refer to as SIP) at the rate appropriate to his rank and length of service. Clause 2938 (3) applies where a disability arose before 31 March 2004. It provides that an officer who has been invalided from service as a result of a disability which is accepted as attributable to his service (including an officer who has opted out of the Armed Forces Pension Scheme) and where the degree of disablement is assessed at 20 per cent or more may be awarded a SAP (the Regulation refers to this as “Service Attributable Retired Pay”). This shall be either the award under sub clause (2) or the minimum rate of SAP appropriate to his rank and percentage of disability whichever is the greater. The SAP may be awarded irrespective of length of service but is subject to adjustment or cessation as provided for in sub clause (4). Sub clause 4 allows for the adjustment upwards or downwards of the SAP according to the degree of disability. Sub clause 6 provides that an adjustment may be made to the excess of the minimum rate of SAP over the appropriate SIP at the discretion of the Defence Council. Sub clause 7 allows for abatement where an officer has opted out of the AFPS and into a personal pension plan. 
The Armed Forces Compensation Scheme (AFCS)

2. This was introduced from 6 April 2005 and deals with those whose service is terminated due to injuries or illness occurring after 6 April 2005. 
The Armed Forces Attributable Benefits Scheme (AFAB) 

3. Introduced by Schedule 2 of The Air Force (Armed Forces Pension Scheme 1975 and Attributable Benefits Scheme) Order 2010 with effect from 6 April 2010. Subject to certain conditions the rules “apply to and in respect of members of the Air Force” who have been medically discharged from 6 April 2005 with an invaliding condition caused by service after March 1973.The Order revoked all previous regulations of the AFPS 75 as it applied to members of the Air Force. 
4. The Defence Council is the sole interpreter and administrator of the provisions contained in the Schedule and is empowered to issue such detailed instructions with reference to it as it may from time to time deem necessary.  Its functions may be discharged by person or persons authorised by it.   
5. Further provisions are contained in the Appendix. This order has been amended with effect from January 2011. 
Material Facts

6. Mr Musgrave was born on 23 December 1946 and was employed by the MOD from 1964 until February 2007. He joined the AFPS 75 in 1968 and reached his normal retirement date of age 55 in December 2001, at which point he was a wing commander in the RAF. He continued in that position until August 2002 by which time he had earned a maximum career pension as he had achieved the maximum of 34 years reckonable service. 
7. Mr Musgrave applied for a position at the lower rank of squadron leader and his appointment (until December 2006) was confirmed in January 2002, subject to medical fitness. (There appear to be two identical letters containing this information dated 21 and 28 January 2002). The letter said that on 31 August 2002 he would revert to the rank of squadron leader with a seniority date of 28 February 1995. It also explained about the abatement of his pension which meant that he would receive his terminal grant at age 55 and that it would not be retained until his final retirement as it would if he had continued at this current rank. The letter said:
“Your attention is drawn to the regulations contained in QR3244 and 3246 regarding Conditions of Service and Pension aspects. Payment of your terminal grant will be made at the end of current period of service on 31 August 2002…. RAF Pensions will provide, on request, details of your pensionable entitlements as of 31 August 2002 and subsequent to your final retirement as a squadron leader... If you were to accept this offer of re-employment in lower rank, your seniority as a squadron leader would reckon from your original date of substantive seniority in that rank, that is to say squadron leader. In general terms, you would draw the pay and any additional pay appropriate to that rank and seniority, plus such portion of your wing commander retired pay as would give you a total income equivalent to the sum of pay plus any additional pay paid in the higher rank immediately before re-employment. Furthermore, your terminal grant will be paid at, or shortly after, age 55; it would not be retained until you final retirement, as it would be if you were to continue to serve in your current rank. On eventual retirement, you would receive the retired pay appropriate to your current rank [enhanced to the maximum 34 year rate by your period of re-employment]...” 
8. On 3 September 2002 Mr Musgrave was informed in a letter from the Royal Air Forces Personnel Administrative Agency (the Agency), dealing with the change in his employment on 31 August, that he had been awarded retired pay of £28,460 per annum with a terminal grant of £85,380 which had already been paid to him.  He was told that his retired pay would be abated to £14,318.95 per annum and that on final retirement this would be re-instated in full and his award of terminal bonus would be re-assessed taking account of any additional reckonable service at wing commander rates. Any additional terminal grant would be paid at that time.

9. In 2005 Mr Musgrave received a document headed in “OFFER TO TRANSFER TO THE NEW ARMED FORCES PENSION SCHEME (AFPS 05) PERSONAL BENEFIT STATEMENT” (OTT). This gave a forecast of the benefits he would receive in the AFPS 75 against those he would receive in the AFPS 05 at the end of his current engagement. A booklet was enclosed and the accompanying (general) message from the Deputy Chief of the Defence Staff explained that as a current member of the AFPS 75 he was entitled to a valuable range of benefits to help provide security in retirement. It said that a new pension scheme was being introduced for new entrants to the Armed Forces on 6 April 2005 and that those in service would be able to stay in the current scheme for the rest of their lives or transfer to the new scheme.  The booklet said that all members of the Armed Forces who were in service before 6 April 2005 and who had been in service on 6 April had the opportunity to transfer. Further sources of information were given.
10. On 16 August 2005 Mr Musgrave elected to transfer to the AFPS 05 from 6 April 2006. His covering letter explained his situation and enclosed a copy of the letter dated 3 September 2002. He said that in electing to transfer to the AFPS 05 he anticipated that the provisions of the letter would be implemented in full including the re-instatement as wing commander at maximum level pay banding for assessment of his pension benefits under the terms and condition of the AFPS 05. It seems that the same day he was sent an email saying that as he was receiving an abated pension and drawing a terminal grant he would not be able to transfer to the new scheme. Due to holidays and overseas duty the email was not picked up by Mr Musgrave for some months.
11. Following some correspondence the MOD wrote to Mr Musgrave on 14 November explaining that his pension position was as outlined in the letter of 21/28 January 2002. As he had claimed his terminal grant when he reached his normal retirement date under the AFPS 75 he had already effectively retired and claimed payment of his benefits under the rules of that scheme albeit that he continued in employment. The consequence of his continued employment was that his pension under the AFPS 75 was abated until his final retirement from employment. Once benefits had come into payment the revenue (as it was then called) rules did not allow for the transfer of benefits. The writer apologised that he had been sent the OTT. 
12. In January the following year, the same person again wrote to Mr Musgrave confirming that his final salary on retirement would be based on a 34 year wing commander pension.  They had clearly had further conversations in the meantime and he left it to Mr Musgrave to decide what further action he wished to take. 
13. On 10 February 2006 the Agency (OTT Service Centre) wrote to Mr Musgrave acknowledging receipt of his application and confirming that he would be transferred to the AFPS 05 on 6 April 2006. The letter said that he would only be allowed to revisit his decision if an error came to light on his Personal Benefit Statement which had a material impact on his pension decision. 
14. In October 2006 Mr Musgrave was informed by the Agency that he was to be invalided from service due to an injury. (This had been caused by service prior to March 1973.) The Agency said it was unable to forecast the benefits arising from his medical retirement and enclosed information in relation to the issue of forecasts for AFPS 05 ill health benefits. Amongst other things this explained that the following applied to a member of the AFPS 05 if the cause of invaliding arose before 6 April 2005 and the condition was accepted as attributable to service:
“..the pension treatment will depend on the condition. If the condition falls into Tier 1 he/she will get whichever is the higher-the award of Service Invaliding Pension (SIP) or the Service Attributable Pension (SAP) that would have been payable had they not transferred into the AFPS 05. A SIP is based on rank and length of reckonable service and a SAP is based on a percentage level of disability for the rank. This can only be decided after the Veterans’ Agency have assessed the degree of disablement and this is generally done after retirement. If the medical condition falls into Tier 2 or 3 he/she will get the AFPS 05 pension and if, because of the percentage level attributability, a SAP is greater that [sic]the award of SIP the difference between the SIP and SAP may be added to the AFPS 05 pension.”
15. Shortly afterwards, Mr Musgrave wrote for clarification of a number of points, but mainly as to which scheme he was a member of. He explained that he had been surprised to receive the OTT, that there had been subsequent correspondence about his eligibility to transfer from AFPS 75 to AFPS 05, that he had let the matter rest and that with his hospitalisation, when he received the letter of 10 February 2006, he had assumed that there had been a mistake. 
16. On 30 October 2006 the Agency forecasted (making clear that it was not a validated statement of benefits) his ill health pension benefits as at 28 February 2007 “in respect of your current pensionable employment in the Armed Forces”. The details provided were: “£24,727 annual ill health retirement pension and £74,181 terminal grant non recurring.” 
17. Internal emails during November 2006 show that there was some discussion about Mr Musgrave’s situation. One email sought guidance on how to proceed as the writer did not understand how his re-employed service could count in the AFPS 05 as he was not accruing service with AFPS 75 during this period ( his benefits in the AFPS 75 having crystallised) and as the period related to a time before the introduction of AFPS 05. The response was that he was able to transfer his re-employed service to AFPS 05 because during this period he had been contracted out of the second state pension. The fact that his benefits had crystallised and that he was no longer accruing benefits under the AFPS 75 was, it was said, irrelevant to the OTT.   

18. Following a number of conversations with the Agency Mr Musgrave received a letter from the Director of Operations at the Agency, dated 11 January 2007, which explained that he had checked Mr Musgrave’s entitlement to pension benefits which was as follows: on his eventual medical retirement his original service pension that was awarded on completion of his full service career on 31 August 2002 would be re-instated at its original rate plus accrued pension increases since then.  Service since 1 September 2002 did not count towards his pension benefits from the AFPS 75 because he had already received the maximum full career entitlement under the provisions of that scheme. The letter went on to say that:

“If you were medically discharged from your current engagement and were a member of AFPS75 you would not qualify for any benefits from service funds as you have already received full entitlement from that scheme..…Following the introduction of the [AFPS05] which has different rules regarding pension accrual than AFPS75 it was decided that those who were actually in service as at 6 April 2005 would be given the option of transferring their AFPS 75 service into the new scheme. You were not eligible to transfer your service up to 31 August 2002 into the new scheme because your pension benefit had already been taken, however you were eligible to transfer your service from 1/9/02 into the new scheme even although that service was not accruing entitlement under AFPS75.As I have previously advised you because you have elected to transfer your service from 1/9/02 into the new pension scheme you are entitled to an award of pension benefit following your medical discharge. I have calculated your entitlement using a retirement date of 1/2/07 and I can confirm that you will receive an annual pension of £3,207.22 and a lump sum of £9623.07.This pension will always be taxable even although you may be discharged from your current engagement with an attributable illness or injury. This is because you are technically not being awarded an ill health pension. The rules of the AFPS 05 are quite specific in that ill health provisions are for those who leave service with permanent serious ill health or significant impairment of capacity for gainful employment before reaching the scheme pension age which is 55. The pension benefits payable to you will be based on your accrued service only and as you are over the age of 55 there will be no enhancement for loss of career.”
19. Mr Musgrave was medically discharged in February 2007 due to an illness caused by service that arose prior to 6 April 2005. He was informed that his reckonable service in the AFPS 05 was 4 years and 182 days and he was awarded a pension under that scheme of £3,268.00 per annum (on the basis of an aggregated total percentage of 40% disability- Tier 2) and a lump sum of £9508.08 ( both were subsequently made tax free). Mr Musgrave was unhappy with the amount of the award as it was the same as if he had not been medically retired and was not enhanced. He invoked the MOD’s Internal Dispute Resolution Procedure (IDRP). 

20. His complaint was that he had been permitted to join the AFPS 05 in respect of all of his service since 2002 and at the salary he was being paid and had therefore been discharged under the AFPS 05. He understood that his SIP was the amount of his pension of £3,268.36 (this was a misunderstanding on his part and was corrected at Stage Two of the IDRP) and that a SAP (payable under the AFPS 75) on his day of discharge for a squadron leader discharged from the Armed Forces with a 40% attributable level was £12,025. He contended that according to the information he had received (paragraph 13 above) as his medical condition fell into Tier 2 and as his disability level was 40%, his pension should be increased by £8,756.64 being the difference between the two figures. In addition he argued that he should be awarded an Attributable Gratuity based on his rank and the degree of his disability.  Finally he said that even though he was not earning any benefit under the AFPS 75 prior to 6 April 2006 he was nonetheless serving under the terms of the AFPS 75 and had subsequently been permitted to transfer into the AFPS 05 
21. In June 2007 guidance was issued in relation to the Armed Forces Pension Schemes including the AFPS 75 and the AFPS 05 (entitled Pensions Policy Instruction PPI 2/07) which was to take effect immediately. The purpose of the guidance was to set out the ex-gratia arrangements allowing individuals to retain AFPS 75 invaliding benefits if they were members of AFPS 75 and transferred to AFPS 05 under the OTT and were attributably invalidated due to an injury caused on or before 5 April 2005. 
22. The guidance explained that currently there was no provision to pay an annual pension under the AFPS 05 and that the rules of the AFPS 05 would be amended at the earliest opportunity to replace these ex-gratia arrangements. It said that payment of pre- April 2005 attributable benefits was not dependent on the individual membership of AFPS 75 so that individuals covered by the guidance would continue to be paid under the AFPS 75 until the attributable element was removed to a stand alone scheme. At that point the non attributable benefits would be paid from the AFPS 05 and the attributable top- up from the Armed Forces Attributable Benefits Scheme (i.e. AFAB). The information indicated that a minimum guaranteed income (MGI) would be introduced to reflect the fact that the AFAB would be a minimum guarantee scheme. One of the charts attached to the guidance shows the “abatement of Armed Forces Pension benefits when AFAB benefits paid (only for injuries pre 6 April 05).” The list does not include payment of an AFPS 75 pension.   
23. In its first stage IDRP letter of 22 August 2007 the Agency said that Mr Musgrave was no longer accruing benefits under the AFPS 75 scheme in respect of service between September 2002 and February 2007. It maintained that his benefits were crystallised and that that scheme was closed to him once he was awarded his terminal benefits and that there could be no comparison of benefits between the AFPS 75 and the AFPS 05. The only exception to this was for individuals who transferred their pension benefits from the AFPS 75 to the AFPS 05 and benefits already crystallised were not eligible for transfer. The letter went on to say that Mr Musgrave’s medical retirement could only be assessed under the AFPS 05 under which he was accruing pension benefits and that he was fortunate to be in service when the new scheme was introduced and for his service from 2002 to count as reckonable service under the AFPS 05. Although he had been medically retired the benefits he qualified for under the AFPS 05 were the same as if he had not been medically retired as he was over age 55 and no enhancement was therefore available under that scheme.  

24. Mr Musgrave appealed the decision and in an Agency internal email dated 9 October 2008 the writer, commenting on Mr Musgrave’s complaint, expressed the view that:

 “ ...there is nothing in the RAF QRs specifically enabling us to offset the SAP against the accrued pension ( as there is in the Army Warrant) so we might have to mention that…”  

25. By the time of the second stage IDRP decision letter, dated 14 January 2009, the approach to Mr Musgrave’s position had changed as a result of legal advice. It was explained that because his condition arose as a result of service in 1971 (i.e. before 6 April 2005) he was entitled to be considered for compensation under the provisions of the AFPS 75 (regardless of which pension scheme he was a member of at the time of his medical discharge).  This provided for an enhancement to the AFPS 75 pension (called a SAP) and/or an attributable gratuity. The MOD’s policy was to provide total compensation benefits from the AFPS 75 up to the SAP level which it said was effectively the MGI. The rate of the SAP was based on the degree of disablement.  It said that before the introduction of the AFPS 05 the MGI under the AFPS 75 was delivered by comparing the rate of the SAP with the SIP and whichever was the highest was put into payment. Since the introduction of the AFPS 05 the MGI was arrived at by offsetting the SAP against any other pensions in payment from AFPS 75 and AFPS 05. This was determined through administrative arrangements pending the formal introduction of a separate armed forces attributable benefits scheme (later known as the AFAB) which was to carry forward the attributable rules for the AFPS 75.
26. The MOD accepted that Mr Musgrave met the qualifying criteria for an attributable award under the AFPS 75. His degree of disablement was assessed at 30% of his Principal Invaliding Condition and the SAP rate for this level of disablement was £10,255.00 per annum. The MOD said this was the MGI and as this was less than his pensions from the AFPS 75 and AFPS 05 no top up payment could be paid to him. However, he was entitled to an additional lump sum payment in respect of a 30% level of disablement and was awarded the sum of £7,418.00 tax free which concluded his entitlement. This was because the off setting provisions did not apply to lump sum payments. The MOD explained that he was not entitled to a SIP as this only refers to a pension payable when a person is discharged on medical grounds from AFPS 75. As he was not discharged under AFPS 75 because he was not invalided from that scheme he was not entitled to a SIP. The pension he received from the AFPS 05 was not a SIP.
27. In relation to Mr Musgrave’s claims that he should be treated under the OTT rules (because his service was continuous and he had been permitted to transfer his service from 2002 to the AFPS 05) and that he continued serving under the AFPS 75, the MOD said that when he was re-engaged he became again a member of the AFPS 75 although his further service could not count under that scheme because he had already accrued his maximum pension. It conceded that there had been some confusion during the OTT as to whether he was entitled to have any time relating to his period of further employment count as service in the AFPS 05 and in the information he was given at one point which wrongly included service for which he had already crystallised the benefits. Once it was ascertained that he was already in receipt of a maximum AFPS 75 pension, a decision had to be made as to whether there was any service from AFPS 75 for the period from 2002 to be transferred to the AFPS 05. Although his benefits had crystallised and although his service could not give rise to any additional benefits under the AFPS 75, it was decided that he should be allowed under the rules of the OTT to have his post 2002 service count under the AFPS 05 even though they were of no value under the AFPS 75. As he had drawn maximum accrued benefits under the AFPS 75 he did not, as a matter of law, transfer any service from AFPS 75 to AFPS 05 but rather, as a concession was allowed to do this. The letter concluded by offering him £500 in recognition of the length of time taken to deal with his complaint, which he accepted, without prejudice.  
Summary of Mr Musgrave’s position  
28. He questions the authority that, at the time of his discharge in 2007, enabled the MOD to reach its decision. He says the concept of a MGI was not contained in any MOD pension provisions or documents at the time that specifically enabled the MOD to apply the MGI and to offset his pension against the SAP.  
29. In addition to his AFPS 05 pension he is entitled to an attributable pension amounting to the difference between the AFPS 75 SIP and SAP. He relies on the information received from the Agency in October 2006 principally the statement that “ …if, because of the percentage level of attributability, a SAP is greater than the award of SIP the difference between the SIP and SAP may be added to the AFPS 05 pension.” 
30. However, he acknowledges that no mention is made of adding such benefits to an AFPS 05 pension in the information contained in the Joint Services Publication Chapter 10 No 1008 which applied on his medical discharge on 28 February 2007 and which states:


“.....there may be individuals who opted to transfer to AFPS 05 who are subsequently medically discharged as a result of conditions caused by service before 06 April 2005.  In these circumstances, ill-health benefits will be calculated as if the individual were a member of AFPS 75.  This does not mean that other benefits from AFPS 05 are lost (eg spouses, civil partners and eligible partners’ pensions for life) or that other benefits from AFPS 75 are gained (eg the option to commutation pension into lump sum).”

31. Applying the principles of hierarchical order, he believes that this should take precedence over the information contained in the information from the Agency of October 2006. He therefore considers that his level of redress should be the award of an annual attributable ill health pension under the AFPS 05 but determined under the rules of the AFPS 75. This provides for a SAP at 2006 rates of £10,255 (the SIP rate for less then 5 years qualifying service being zero) which should be abated by the amount of his annual pension of £3,268. The award should benefit from all the usual rules relating to attributable pensions, especially surviving spouse provisions. In addition he should receive a tax exempt lump sum award of £20,961, uprated.
32. He also relies on the OTT available to active members of AFPS 75 who transferred to the AFPS 05. 
33. The guidance issued in 2007 (PPI 2/07) does not apply to his case for a number of reasons. It was issued after his medical retirement and specifically excluded Tier 2 medical status which was his status. Furthermore, it was formulated to deal with early departures before age 55. His departure at over the age of 55 did not constitute an early departure. 
34. Until the AFAB was established in 2010, the provisions of the AFPS 75 (relating to SAPs, SIPs and attributable gratuities) continued to apply. As the 2006 SIP rate for four years reckonable service was £0 the difference between the SIP and the SAP is £10,255. 

35. The AFAB contained new and additional reductions of annual compensation payments and new transitional arrangements that introduced retrospective provisions which were not in place at the time of his retirement.
36. His commissioned service was continuous from 1965 to 2007. He did not leave service and was not “re-engaged” in 2002. He was granted an extension of service from 31 August 2002 until 2007. 
37. He does not accept that it was as a result of a concession that he was able to accrue benefits in the AFPS 05 from 2002 to 2006. He was fully entitled to transfer his AFPS 75 qualifying service to the AFPS 05 for the period from August 2002 until April 2006. 
38. Between 2002 and 2007 he was contracted out of the state second pension thereby complying with the terms of the definition of “an active member”. An active member is defined as “a member of the pension scheme in respect of which the MOD is paying a contribution to his pension.”  He remained an active member of the AFPS 75 from his re-employment on 2002 until he transferred to the AFPS 05 under the OTT.

39. RAF Queen’s Regulations relating to the re-employment of officers or airmen beyond normal retirement age make clear that individuals are able to be awarded a crystallised AFPS 75 pension and still remain in the AFPS 75 for any subsequent period of employment.  From August 2002 until 2006 under the AFPS 75 rules although he did not accrue reckonable service benefits he did accrue qualifying service benefits.

40. The MOD has provided no evidence to contradict the evidence he relies on (in emails and letters) which confirms that he was entitled to make the transfer. 
41. Although under the rules of the AFPS 05 it is correct that he cannot be a member of that scheme as his service began before 2005, provision is made for those who opted to join the scheme (referred to as AFPS 75 transferees).  As an active member of the AFPS 75 immediately prior to 6 April 2005, under the AFPS 05 rules he qualified as an AFPS 75 transferee. As such he was entitled to count his AFPS 75 qualifying service which became reckonable service for the purposes of the AFPS 05 at the member transfer date. Thereafter he became an active member of the AFPS 05 falling within its eligibility criteria and in receipt of pensionable earnings as defined on that scheme.   

42. He has been most distressed by the way that the MOD has dealt with his case throughout. On more than one occasion reference has been made to the effect that he was fortunate in the way he had been treated or that he should count himself lucky as his pension was a lot more than for most civil servants.  

Summary of the MOD’s position  
43. Compensation for injury or death caused by service before 6 April 2005 was covered by the attributable benefit (i.e. ill health) regulations contained in the AFPS 75 which provided for a SAP and attributable gratuity. The AFPS 75 became a closed scheme from 6 April 2005 and the AFPS 05 came into force from that date. 
44. The Finance Act 2004 introduced a new pension tax regime under which payments from a pension scheme to compensate for injury or death caused by service would be unauthorised payments and subject to tax charges. This meant that the MOD had to remove these benefits from the AFCS 75 by 2010 to form a stand-alone scheme.
45. This was done and the AFAB was introduced in 2010 with effect from 6 April 2010 and in essence restated the provisions previously contained in AFPS 75 in relation to attributable benefits for injuries caused by service before 6 April 2005. However, some further amendment to the AFAB is still required.
46. The AFCS was set up for the same reasons and came into force on 6 April 2005 for compensation for injuries or death caused by service from 6 April 2005. 
47. Eligibility for attributable benefits does not depend on membership of the particular pension scheme –they are effectively separate arrangements with their own qualifying conclusions. 

48. Under the OTT provisions those active members of the AFPS 75 (i.e. those who had not drawn their benefits under the scheme) who transferred to the AFCS 05 would be no worse off than they would have been if they had remained in the AFPS 75 in respect of ill health benefits. However, the OTT resulted in some gaps in how to deal with particular or unusual cases caused by the interplay between the old AFPS 75 and the AFPS 05.

49. Until the AFAB rules were introduced and at the time of Mr Musgrave’s medical discharge in February 2007 there were no statutory rules in place that applied to his situation. Policy was evolving as to how to deal with cases where the individual was a member of the AFPS 05, where injury or death was caused by service before 6 April 2005 and where medical discharge occurred after that date. These provisions were referred to as “administrative provisions” which are communicated to the scheme administrators as Pension Policy Instructions. These were later confirmed in the AFAB.
50. An example of such an administrative provision was the guidance issued in 2007 ( PPI 2/07) on how to calculate attributable benefits for those who transferred from the AFPS 75 to the AFPS 05 under the OTT to ensure that they were no worse off than if they had remained in the AFPS 75 in respect of ill health benefits.
51. The guidance did not cover all scenarios. It was aimed only at those active members who transferred from AFPS 75 to the AFPS 05 and who were in continuous service. It did not specifically address those, like Mr Musgrave, who were already in receipt of their AFPS 75 pension. Nevertheless Mr Musgrave’s case was assessed using the same principles which have since been incorporated in the AFAB –notably in respect of abatement.

52. The level of guaranteed income was to be offset by any armed forces pension in payment.  Where this level was exceeded by pension, no additional income would be due.

53. It concedes that the second stage IDRP decision letter was made on a different basis from the first decision. The PPI 2/07 guidance as originally drafted provided that where a serviceman left AFPS 75 on non medical grounds and joined AFPS 05 and was then medically discharged from the AFPS 05 for an injury attributable to service before 2005 he was not entitled to receive an attributable award. Its view is that PP1 2/07 reflected the position set out in the AFPS 75. But as Mr Musgrave was not discharged from the AFPS 75 but from the AFPS 05 he was not entitled to an attributable award under the AFPS 75. However, on further consideration it was recognised that, as a matter of principle, someone in his position should receive some compensation. The policy adopted and applied in his case was to follow the same principles as set out in the AFPS 75, even where the person had not been discharged under AFPS 75. 

54. While the AFAB is based on policy principles as they developed, the rules themselves are not applicable to Mr Musgrave’s case as they were not in force at the time of his retirement in 2007 and as his injury predates the period (beginning 31 March 1973 and ending in April 2005) in respect of which compensation for injury caused can be granted under that scheme.
55. It relies on the explanation for the calculation of his benefits as set out in its second stage IDRP letter and does not have the power to grant an increased pension entitlement.
56. Because of the concession agreed by the MOD, Mr Musgrave was able to accrue benefits under the AFCS 05 between 2002 and 2007. However, its position now is that his purported admission to the AFPS 05 was an error as once his benefits under the AFPS 75 had crystallised and once he drew his full AFPS 75 pension he ceased to be an active member of that scheme. His treatment under the OTT allowing his service to be counted from 2002 in AFPS 05 was therefore an error of law.  
57. As a matter of law Mr Musgrave also cannot be a member of the AFPS 05 because his service began before 6 April 2005. The rules of the AFPS 05 are laid down in legislation and do not allow for Mr Musgrave to be a member. No course of dealing can alter this. 
58. For the purposes of the AFPS 75 he left service and was re-engaged and as he belongs to the AFPS 75 he cannot also be a member of the AFPS 05. At all times he was a member of the AFPS 75 and his treatment fully accords  with the requirements of  the AFPS 75. To treat him otherwise grants him a windfall which he is not entitled to and which would result in more favourable treatment than the law allows. The implications of this are that his AFPS 05 pension could be stopped and a claim may lie for recovery of overpayments made.  
59. The position under the AFPS 75 when Mr Musgrave first left service and was re-engaged in 2002 for those who had served for more than the maximum period of reckonable service was as set out in his letter of engagement dated 21/28 January 2002. 

Conclusions

60. I have set out in some detail the background to Mr Musgrave’s complaint and the submissions made by the parties as they explain the complexities of the complaint and the complex way in which it has developed. The crux of Mr Musgrave’s complaint is that at the time of his retirement in 2007 there was no authority which enabled the MOD to abate the benefit paid to him as a result of his disablement on the basis of the other Armed Forces pensions which he was receiving.
61. When Mr Musgrave was medically retired in 2007 he was no longer an active member of the AFPS 75.  Although his retirement benefits in that scheme had crystallised he continued as an active member when the terms of his employment were varied in 2002 when he took up his new position. In 2006 he transferred his membership for the period from 2002 to the AFPS 05. This was at the invitation of the MOD which has been paying him a pension under the AFPS 05 following his retirement in 2007.  
62. Very recently, given the length of time this matter has been ongoing, the MOD maintains that Mr Musgrave should never have been allowed to join the AFPS 05 and that a consequence may be that his pension from that scheme could be stopped and a claim made for the recovery of overpayments made. Whether or not Mr Musgrave should have been allowed to transfer his service from 2002 into the AFPS 05 or whether he had a right to do is not the subject of his complaint and I do not propose to decide the issue now. However, for the purposes of the complaint that has been referred to me I need to start by considering whether the MOD should be allowed to go back on its action in allowing Mr Musgrave to join the AFPS 05 and in treating him as a member of that scheme..
63. First I note from the internal emails during November 2006 that his transfer was permissible. But even if that were not the case, it seems to me that the doctrine of estoppel by convention applies. The principles applicable to the assertion of an estoppel by convention arising out of non-contractual dealings were summarised  by Mr Justice Briggs in the case of Commissioners for Her Majesty’s Revenue and Customs v Benchdollar Limited and others [2009]EWHC 1310(Ch) at paragraph 52 as follows:

“i) It is not enough that the common assumption upon which the estoppel is based is merely understood by the parties in the same way. It must be expressly shared between them.

ii) The expression of the common assumption by the party alleged to be estopped must be such that he may properly be said to have assumed some element of responsibility for it, in the sense of conveying to the other party an understanding that he expected the other party to rely upon it.

iii) The person alleging the estoppel must in fact have relied upon the common assumption, to a sufficient extent, rather than merely upon his own independent view of the matter.

iv) That reliance must have occurred in connection with some subsequent mutual dealing between the parties.

v) Some detriment must thereby have been suffered by the person alleging the estoppel, or benefit thereby have been conferred upon the person alleged to be estopped, sufficient to make it unjust or unconscionable for the latter to assert the true legal (or factual) position.”
64. The facts which I have recorded in detail above are evidence that the first four requirements for establishing an estoppel by convention are fully met. Since 2005 when Mr Musgrave was admitted to membership of the AFPS 05 he has had the reasonable expectation that he would receive the benefits of membership of that scheme and since 2007 has been receiving a pension from the scheme. Given this and the course of dealing between the MOD and Mr Musgrave it would, on balance, be unconscionable for the MOD to be allowed now to deny his entitlement to be treated as a member of the AFPS 05 for the period from 2002, at least up to the present. I make no comment as to the future position for the reasons I have given and because I am also aware of the statement by Lord Donaldson referred to at paragraph 43 in the Benchdollar case that:

“Once a common assumption is revealed to be erroneous, the estoppel will not apply to future dealings” 
But, although Mr Musgrave  was (or was treated as) a member of the AFPS 05 at the time of his discharge in 2007, because of the provisions of the AFCS and the date his injuries arose, he was not entitled to benefit under that scheme. The MOD regarded his position as anomalous and, over time, has given differing reasons for the way that it decided his case. To start with, there was a difference in the reasoning between the first and second stage IDRP decisions. Then, it was said that the scheme of which he was a member (the AFPS 05) did not cover his situation and the scheme of which he had formerly been a member no longer covered his situation either (AFPS 75). This meant that there were no provisions which dealt with his situation and as new provisions were not formally enacted until 2010 the MOD said that it had to develop a policy for dealing with a situation like Mr Musgrave’s which it said was subsequently embodied in the AFAB.  
65. That is no longer the MOD’s position as it says that the AFAB does not apply to Mr Musgrave (in view of the date of his injury which was caused by service before March 1973) and that he has at all times been a member of the AFPS 75 and has been dealt with in accordance with that scheme. 
66. In any case it seems that the “policy” apparently applied in Mr Musgrave’s case did not accord with the AFAB when it was introduced in 2010 for a number of reasons. Crucially, the abatement provisions did not allow for the abatement which has been applied to him. Schedule 2 B.1 allows for an annual compensation payment and a lump sum for an injury caused by service prior to 5 April 2005 and for reductions to the payment in certain circumstances, the relevant provisions which would otherwise apply in Mr Musgrave’s case being those set out in Schedule 2 B11. This requires that the amount of the annual compensation payment is to be reduced by the receipt of certain benefits, including benefits received under the AFPS 05. What the provisions of B11 do not say is that the pension which Mr Musgrave is receiving in respect of his entitlement under the AFPS 75 is one of the benefits to be taken into account in calculating the annual compensation payment under B1. 

67. The MOD has said that there are some outstanding amendments to be made to the AFAB and that one of the amendments pending is for the provisions of B11 to be amended to take account of any pension in payment from an Armed Forces Pension Scheme when calculating the annual compensation payment under B1. It explained that the reason for this was because it guarantees to pay a minimum level of income and that it is unfortunate that the rules did not reflect the policy intention. That may be but the MOD justified the way it decided Mr Musgrave’s case on the basis of administrative practice which it said was later embodied in legislation. The provisions introduced in 2010 still did not reflect the way that Mr Musgrave’s case was decided, which throws into question the validity of the “policy” applied in his case and therefore the MOD’s decision. 
68. The AFAB revoked the relevant provisions of the AFPS 75 so that the latter continued to apply until 2010. The MOD’s view is that Mr Musgrave has at all times been a member of the AFPS 75 and has been dealt with in accordance with that scheme. But that is not correct either as the AFPS 75 provisions as they stood at the time do not allow for the abatement made in his case and (apart from the wide general power of adjustment under Clause 2938 (6)) only allows for abatement according to the degree of disablement.  

69. The result is that the decision made by the MOD in its second stage decision letter was improperly made and cannot stand. The question that remains is how to deal with Mr Musgrave’s situation in the light of his particular circumstances. 
70. Although I have found that the MOD is estopped from denying Mr Musgrave’s  entitlement  to be treated as a member of the AFPS 05, at least up to the present, I do not think it would be right to require the MOD to apply the provisions of the AFCS to Mr Musgrave. The fact is that the provisions of the AFCS do not apply to him because of the date when his injury arose. 
71. Should the MOD be required to apply the provisions of the AFPS 75 to Mr Musgrave to enable him to receive the difference between the SIP and the SAP as at February 2007? If Mr Musgrave had not transferred under the OTT he would have been entitled to the benefits payable under the AFPS 75 and would therefore have received the difference between the SIP and the SAP (the SIP rate for him being nil) as well as a gratuity under the AFPS 75. He would not, though, have had the benefit of the pension he is receiving from the AFPS 05.
72. I see no justification for allowing Mr Musgrave to receive both sets of benefits. The information referred to by Mr Musgrave in support of this approach was given in October 2006 after he had transferred and was not information he relied on in making his decision. Also the information makes clear that the difference only “may” be added to the AFPS 05 pension. 

73. In my view the correct approach is for Mr Musgrave to be treated as having been awarded a SAP under the AFPS 75, payment of which is to be abated by the amount of the pension he is receiving from the AFPS 05. Sub clause 6 of Regulation 2938 would appear to give the Defence Council discretion to take this step. Nevertheless, given the background to this matter and given that there is no direct authority for dealing with Mr Musgrave’s situation I do not think it would be appropriate for me to refer the decision back to the MOD for reconsideration. Accordingly I make the appropriate direction below.  
74. In addition, Mr Musgrave is entitled to redress for the distress and inconvenience which he has suffered as a result of this matter. The MOD has already paid Mr Musgrave compensation of £500 for the delay in dealing with his complaint and for the fact that he had been sent details of the OTT which had been confusing. There have since  been changes in the reasons given by the MOD for its position which have compounded the difficulties and the delays. 
75. Mr Musgrave has already received the gratuity he is entitled to in accordance with the provisions of the AFPS 75 which was not abated. 
Directions   

76. I direct the MOD:

· henceforth to treat Mr Musgrave as if he had been awarded a SAP under the AFPS 75 with effect from 28 February 2007, such award to be abated by the amount of his pension payable under the AFPS 05: 
· within 28 days of today’s date to pay Mr Musgrave as a lump sum;
· the difference between the SAP under the AFPS 75 and the pension under the AFPS 05 backdated to 28 February 2007 together with all necessary adjustments (including provision for interest at the base rate for the time being of the reference banks);

· a further sum of £500 compensation in respect of the distress and inconvenience suffered by him.
JANE IRVINE 

Deputy Pensions Ombudsman 

7 August 2012 
APPENDIX
The Armed Forces Attributable Benefits Scheme (AFAB) 

Schedule 2 Part B 
Benefits Payable to Persons who have served in the Royal Air Force
B.1 Entitlement to annual compensation payment and attributable lump sum

(1) Subject to paragraph (2), a person is entitled to an annual compensation payment and a lump sum as compensation for an injury in accordance with these provisions if—

(a) the person was discharged from the Royal Air Force on medical grounds;

(b) the injury was caused by service in the Royal Air Force in the period beginning with 31st March 1973 and ending with 5th April 2005;

(c) an award has been made to the person under the Service Pensions Order, in respect of disablement which is due to a relevant disabling condition, that takes effect from the day following the date of the person’s discharge;

(d) the person’s degree of disablement due to a relevant disabling condition is not less than 20%; and

(e) the service in which the injury was sustained is not excluded service.

(2) The amount of compensation payable may be reduced or extinguished in accordance with the following rules—

(a) rule B.11 (reduction of annual compensation payments to take account of benefits paid under other armed forces pensions schemes);

(b) rule B.12 (reduction to take account of other compensation payments);

(c) rule B.13 (reduction to take account of misconduct or negligence);

(d) rule B.14 (persons giving further service within AFPS 1975, the AFPS 2005 or RFPS

2005).
B.2 Relevant disabling condition

(1) An injury is a relevant disabling condition if—

(a) it is the principal invaliding condition;

(b) in the case of a discharge from the Royal Air Force in the period 1st January 2000 and ending on 5th April 2005 it would alone have resulted in the person being unfit for

service if another injury had not done so; or

(c) in the case of a discharge from the Royal Air Force in the period 1st January 2000 and ending on 5th April 2005 the injury was a result of another injury within sub-paragraph (a) or (b) and which was present at the date of discharge.

(2) In this part “principal invaliding condition” means the injury identified as the main reason for the person’s permanent unfitness for service in the Royal Air Force which is stated on the person’s medical discharge certificate.
B.3 Date of injury

(1) In the case of a disablement which is due to an injury caused by service on or before 31st March 2004, entitlement to benefits is subject only to the person satisfying the conditions in rule B.1(1).

(2) In the case of a disablement which is due to an injury caused by service during the period beginning with 1st April 2004 and ending on 5th April 2005 entitlement to benefits is subject not only to the person satisfying the conditions in rule B.1(1) but the Defence Council must also accept on the balance of probabilities that the relevant disabling condition was attributable to, or significantly aggravated by the person’s service in the Royal Air Force.

B.11 Reduction of the annual compensation payment to take account of benefits paid under other armed forces pensions schemes

(1) Where a person awarded an annual compensation payment under rule B.1 is also in receipt of any of the benefits specified in paragraph (2) the amount of the annual compensation payment will be reduced (if necessary to nil) by the annual amount of those benefits.

(2) The benefits referred to in paragraph (1) are—

(a) an ill health pension under AFPS 1975 but disregarding any reductions made by virtue of rules D.22 and D.23 of that scheme (reduction for national insurance benefits);

(b) the annual value of the lump sum payable by virtue of article 16 of the Early Departure Point Order;

(c) any early departure payments payable by virtue of articles 8 to 13 of the Early Departure Point Order;

(d) a pension under rule D.1 of AFPS 2005 (retirement after reaching scheme pension age);

(e) a pension under rule D.2 of AFPS 2005 (retirement before reaching pension age);

(f) a pension under rules D.4 of AFPS 2005 (early payment of pension with actuarial

reduction);

(g) a pension under rule D.5 of AFPS 2005 (early payments of benefits; active members with permanent serious ill health);

(h) a pension under rule D.6 of AFPS 2005 (early payment of benefits: active members with significant impairment of capacity for gainful employment);

(i) an award of unemployability supplement under article 12 of the Service Pensions Order made within the period of 12 months after—

(i) the date on which the relevant disabling condition is sustained; or

(ii) if later, the date on which the relevant disabling condition has been found as

attributable to service under that order.

(3) If a person is entitled to more than one of the benefits referred to in paragraph (2)(a) to (i) the reduction in respect of each is aggregated.

(4) In paragraph (2)(b) the “annual value” in relation to a lump sum of any amount means such amount as is determined in accordance with tables prepared by the Government Actuary to be the annual value of a lump sum of that amount.
B.12 Reduction of amount of compensation payment to take account other compensation payment
(1) Where the Defence Council is satisfied that damages have been or will be recovered by a person in respect of a relevant disabling condition for which an annual compensation payment is payable the Defence Council may take those damages into account against that person’s annual compensation payment which might otherwise be payable and may withhold or reduce any such payment.
(2) For the purposes of this rule damages may include any payments received as a result of a claim in respect of the injury for which an annual compensation payment is payable whether or not the payment is made in pursuance of a judgement or order of the court of any jurisdiction by way of settlement or compromise of the claim and whether or not proceedings are instituted to enforce the claim.

(3) Where any compensation is paid—

(a) under the Criminal Injuries Compensation Scheme established under the Criminal

Injuries Compensation Act 1995(a)…
Part F
Transitionals
F.1 Continuity of previous entitlements

(1) If—

(a) immediately before the commencement date any person was entitled under a provision of a previous Royal Air Force order to the payment of any benefit in respect of a disablement to that person, and

(b) but for the commencement of this benefits Scheme, would continue to be entitled to such payments under provisions of a previous Royal Air Force order, that person is to be treated as if the entitlement had arisen under the corresponding provisions of this benefits Scheme.

(2) If—

(a) immediately before the commencement date any person was entitled under a provision of a previous Royal Air Force order to the payment of any benefit in respect of a deceased person, and

(b) but for the commencement of this benefits Scheme, would continue to be entitled to such payments under provisions of a previous Royal Air Force order, that person is to be treated as if the entitlement had arisen under the corresponding provisions of this benefits Scheme.

(3) In this rule “previous Royal Air Force order” means the Orders by Her Majesty made pursuant to section 2(1) of the Air Force (Constitution) Act 1917 and other prerogative powers.
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