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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Terence Whyte

	Scheme
	Whytes Retirement Benefits Scheme

	Respondents
	Mr Richard Whyte

Rowanmoor Group plc 

Rowanmoor Trustees Limited ( together referred to as Rowanmoor)


	Applicant
	Mr Richard Whyte

	Scheme
	Whytes Retirement Benefits Scheme

	Respondents
	Mr Terence Whyte




Subject

Mr Terence Whyte complains that:

· His brother, Mr Richard Whyte, who was one of the trustees of the Scheme, refused to sign a new trust deed in 2010 with the result that he will not now be able to take his pension until he reaches age 55 in 2014. In addition, the lump sum which he is now able to take is less than it would have been had his brother’s consent been forthcoming. He also complains that Mr Richard Whyte refused to allow him to transfer his benefits from the Scheme in 2010.

· Rowanmoor as trustee and administrator of the Scheme failed to ensure that the trust deed was amended and failed to assist him in transferring his benefits from the Scheme. 
Mr Richard Whyte complains that:

· His brother, Mr Terence Whyte, who was one of the trustees of the Scheme refused  to sign a new trust deed in 2007, when he reached age 50 with the result that he was not able to take his pension until 2011. In addition the lump sum which he is now able to take is less than it would have been had his brother’s consent been forthcoming. 
The Deputy Pensions Ombudsman’s determinations and short reasons

Mr Terence Whyte’s  complaint should be upheld against Mr Richard Whyte for breach of trust but not against Rowanmoor. The trustees are directed to arrange for the transfer of Mr Terence Whyte’s benefits from the Scheme. Mr Richard Whyte’s complaint is not upheld.
DETAILED DETERMINATION

Relevant Legislation

1. Section 146(6) of The Pension Schemes Act 1993 provides:

(6)The Pensions Ombudsman shall not investigate or determine a complaint or dispute-

(a) if, before the making of the complaint or the reference of the dispute-

(i) proceedings in respect of the matters which would be the subject of the investigation have been begun in any court or employment tribunal, and 

(ii) those proceedings are proceedings which have not been discontinued or which have been discontinued on the basis of a settlement or compromise binding all the persons by or on whose behalf the complaint or reference is made; 

Material Facts

2. As these two complaints are connected and as there is an overlap in the material facts relating to each complaint I have decided to deal with them in the same determination. 

3. The Scheme is a small self administered pension scheme and was established by a Deed dated 22 January 2003 executed by Whyte’s Print Finishers Limited (the Company) to provide pensions on retirement and other relevant benefits for the members of the Scheme. The only members are the two brothers, Mr Terence Whyte (born on 20 December 1959) and Mr Richard Whyte (born on 19 July 1956). They were also named in the Deed as the trustees and administrators of the Scheme together with James Hay Pension Trustees Limited. Decisions made by the trustees are to be unanimous. The normal retirement age under the Scheme is age 65 and there is provision for early retirement with the consent of the Company and the trustees from age 50. 
4. The Scheme provides that the Company has the power to amend the rules. This power (as well as the other powers of the Company specified in the rules) is exercisable by the trustees in the event that the Company goes into liquidation. Under Rule 6(c ) if the trustees are unable to reach a unanimous agreement on any matter ( apart from matters relating to the winding up of the Scheme):

 “the details shall be presented to an expert whose decision shall 
be binding on the Trustees to make unanimous agreement”.

5. Rules 6(d) and (e) provide that no decision made by a trustee is to be invalidated or questioned on the grounds that the trustee had a direct or personal interest in the result and that no trustee is to be personally liable for the consequences of a mistake or breach of duty unless it be proved to have been made “in personal conscious bad faith”.

6. Rule 19 provides that if a member, on leaving service, becomes a member of any personal pension scheme or another approved scheme the trustees may, subject to certain regulatory provisions and with the consent of the principal employer, pay a cash sum not exceeding that which the trustees in consultation with the Actuary estimate to be equal to the value of the benefits to which the Member is entitled under the Scheme which have accrued up to the date of leaving service. 

7. In March 2006 Rowanmoor (which had assumed the responsibilities of James Hay Pension Trustees Limited in relation to the Scheme although this was not formalised until later) wrote to Mr Richard Whyte c/o the financial adviser to the Scheme (the IFA) in connection with the adoption of the post A-Day rules which represented significant benefits. One of the matters referred to was the necessity for the adoption of the new rules if a lump sum of 25% was to be payable on commencement of the member’s pension. Further similar letters were sent reminding Mr Richard Whyte that unless the rules were changed the Scheme would continue to operate under the old less generous rules. It was explained that the legislation was not overriding and to take advantage of the provisions a revised trust deed and rules was required. Details of the costs involved in the redrafting were given.
8. In July 2007 Mr Richard Whyte agreed to the changes. However, in August the IFA who had spoken to Mr Terence Whyte sent an email saying that:

 “I spoke to Terry this morning and understand that there is ongoing legal action in place between the brothers. For now the scheme rule change cannot proceed until both brothers are in a position to agree and then sign the new deed and rules. This aspect is not urgent until the time when one or other wants to retire or transfer out their benefits”.

9. On 3 January 2008 Mr Terence Whyte presented a Petition in the Companies Court against the Company, his brother, another individual (referred to as a de facto or shadow director of the Company) and another company. The grounds for the Petition were that the Company’s affairs were being conducted in a manner which was unfairly prejudicial to the interests of Mr Terence Whyte and to the interests of the Company thereby affecting his interests. 
10. The Petition alleges that the brothers held equal shares in the Company and were directors of the Company. Mr Terence Whyte claimed that he had been unfairly excluded from the management of the Company. He also claimed that at a meeting in January 2007 his brother had informed him that he was not to return to work and that the de facto/shadow director wished to purchase his shares in the Company. The Petition made a number of claims which are strongly disputed by Mr Richard Whyte. No reference was made in the Petition to pension benefits. 
11. A consent order dated 13 March 2008 provided for the Petition to be stayed until 31 July 2008 to enable the parties to explore a settlement. The Petition was subsequently stayed further with liberty to restore, subject to notice.

12. The Company went into compulsory liquidation on 12 May 2008 (the petition for the winding up of the Company being dated 7 March 2008). Since then there has been no principal employer and the Scheme has been operated as a frozen scheme under the rules. The rules provide that the Scheme is to be wound up if there is no principal employer unless HM Revenue and Customs agree otherwise but Rowanmoor say that the Finance Act 2004 removed this requirement.   

13. The parties to the Companies Court proceedings entered into a Deed of Settlement on 12 May 2008 in full and final settlement of the litigation and in full and final settlement of all claims which the parties had against each other. Under the Deed various steps were to be taken by the parties. One of these was that on the execution of the Deed of Settlement Mr Terence Whyte and the Company would complete a Compromise Agreement with the trustees of the Scheme in the form annexed to the Deed of Settlement dealing with the termination of the relationship between the Company and Mr Terence Whyte. 
14. Clause 3 of the Compromise Agreement specified that subject to Mr Terence Whyte complying with the terms of the agreement, the Company and the trustees ( who were unnamed) would pay £50,000 to him from the assets held in the Scheme (referred to as the Severance Payment) as compensation for the loss of his employment.  It also specified that after Mr Terence Whyte received the payment he acknowledged that he no longer has any further claims against the Company or any claims in respect of pension rights in the Scheme. Rowanmoor were not a party to either of these documents and were not provided with a copy of the Compromise Agreement until after Mr Terence Whyte had made his complaint to my office. 
15. Between May 2008 and August 2009 steps were taken to substitute R Whytes Ltd as the principal employer in relation to the Scheme. This involved dealings between the IFA, Rowanmoor and the liquidator for the Company. It was envisaged that once the substitution had taken place the rules would be amended to bring them up to date and that a loan would be made by the trustees to R Whytes Ltd to be secured over printing machinery owned by the Scheme. In fact the substitution of R Whytes Ltd as principal employer never took place. Although the relevant amending deed was signed by the parties it was not formally and fully completed as it seems that the brothers were unable to agree on its terms. In any event R Whytes Ltd went into liquidation in July 2009 and was subsequently dissolved in November 2010.
16. During this period, a document dated 12 May 2008 varying a rental agreement relating to the printing machinery owned by the Scheme was signed by  Mr Terence Whyte and  Mr Richard Whyte on behalf of the Scheme and by Mr Richard Whyte on behalf of Richard Whytes Ltd. a varing The machinery had previously been hired out to the Company under the terms of an agreement dated 29 August 2003 for a term of five years at a monthly rental of £1,500 plus VAT.  The variation document recorded that the trustees agreed that R Whytes Ltd would take over the contractual obligations of the existing hiring agreement until the expiry of the term in August 2008 as the Company had gone into liquidation and as R Whytes Ltd had taken over the trade of the Company. (It seems that Rowanmoor was under the impression at this stage that the Company and R Whytes Ltd also had the same directors. In fact, Mr Richard Whyte (and not Mr Terence Whyte) was a director of R Whytes Ltd.)  
17. Further negotiations took place between the parties’ representatives as to the implementation of the Deed of Settlement and the Compromise Agreement. However, as the compensation payment on behalf of the Company was to be made by the Scheme, making this an unauthorised payment, the terms could not properly be implemented. For this and other reasons negotiations between the parties broke down. The Compromise Agreement was never executed and the provisions have therefore not been implemented.
18. On 23 July 2009 Rowanmoor Trustees Limited were formally appointed as joint trustees with Mr Terence Whyte and Mr Richard Whyte. Rowanmoor Group plc were appointed as administrators. 

19. In July 2009 the IFA contacted Rowanmoor to find out what could be done about the members’ fund as they were not in agreement. On 3  August the IFA wrote to the two brothers offering his resignation as he was unable to advise either of them while the litigation and dispute continued between them and while Mr Terence Whyte was not prepared to sign any documentation concerning the Scheme. He referred to the fact that as R Whytes Ltd had gone into liquidation the Scheme had no principal employer, that the value and future plans for the printing machinery were unknown and that the Scheme rules were out of date. 

20. On 13 August the IFA wrote to Mr Richard Whyte saying that Mr Terence Whyte was now prepared to sign new scheme rules so that both brothers could benefit from much higher tax free cash. He asked whether Mr Richard Whyte agreed to the new rules and explained that the tax free cash calculations would need to be deferred until the new rules had been adopted. 
21.  However, the following month the IFA resigned due to lack of progress, potential conflicts of interest, inability to get things done and because his fees were depleting the Scheme assets.

22. Rowanmoor wrote on a number of occasions to Mr Richard Whyte towards the end of 2009 with regard to the printing machinery owned by the Scheme, the lease and the rent payable. They also corresponded with him in September 2009 about his request for a transfer out of his benefits from the Scheme but nothing further was heard from him on this.   

23. In November and December 2009 Mr Terence Whyte notified Rowanmoor that he wanted to take his benefits from the Scheme on reaching age 50 (i.e. from 20 December 2009) and before 5 April 2010 ( as after this date the minimum pension age rose to 55). He felt the only route open to the two brothers was to go their separate ways and obtained an Illustration from Aegon for a guaranteed pension annuity in January 2010. Rowanmoor replied with details of the forms and steps required to achieve this including the fact that the transfer required his brother’s consent. 
24. At that time Mr Terence Whyte expressed the view that his entitlement should be based on £78,000 (which he believed represented his half share of the value of the printing machinery and cash) and £15,348 (which he believed represented  his half share of the rent arrears owed to the Scheme). He discussed these matters with Rowanmoor and they confirmed (in a letter dated 31 December 2009) the information previously given to him i.e. that under the rules the maximum tax free lump sum he would be able to take was limited but that this could be increased if the rules of the Scheme were changed. They advised him that the payment would need to be agreed by his brother, as co-trustee, who would also need to sign the Deed of Amendment, as the Scheme provisions required that decisions be made by unanimous agreement. 

25. Rowanmoor also referred to the rental agreement for the printing machinery which, as Mr Terence Whyte was aware, had begun to be used by Beckett Property Management Services Limited (Becketts) from  August 2009. Mr Richard Whyte was also a director of this company. Rowanmoor explained that from August 2009 a new rental agreement was required, which needed to be agreed by both brothers, the rental income set by an independent valuer and any arrears paid. They said that the rent due from the Company to the date of liquidation had been paid and that a payment (made in January 2009) resulted in an over payment of £2,054.27.  The writer did not believe there were any rent arrears due from R Whytes Ltd up to the date of its liquidation. However since August 2009 Becketts had only been paying £50 per month which the writer said was unacceptable. 
26. Early in 2010 (on 7 and 22 January and on 4 February 2010) Rowanmoor wrote again to Mr Richard Whyte asking for his agreement to the following matters: Mr Terence Whyte transferring his entitlement from the Scheme and taking his commencement lump sum; the value of the machinery so that the value of the fund could be agreed and; paying the full rental (which needed valuation) for the equipment which was due from 29 August 2009. They explained that as the equipment was being used by Becketts, the original rental agreement and amendments were no longer valid and that if the full rent was not received this would have a detrimental effect on the Scheme as HM Revenue and Customs would class this as an unauthorised payment (to a connected party) and would levy heavy tax penalties. 

27. Mr Richard Whyte replied on 11 February saying that he did not want to update the Rules. In February and March 2010 Rowanmoor informed Mr Terence Whyte that they were unable to proceed to calculate his benefits until his brother was in agreement as to how the fund was to be split. They explained that agreement was needed as to the printing machinery and its value and for the introduction of new rules.  

28. Further letters were sent by Rowanmoor to Mr Richard Whyte regarding the printing machinery but no response was received. Mr Terence Whyte was very unhappy with the stance taken by his brother and with the impasse which had been reached and made a complaint to my office which was received on 11 March 2010. 

29. In April and May 2010 Rowanmoor wrote again to Mr Richard Whyte saying that he should obtain a valuation of the equipment belonging to the Scheme and requiring payment in full of the rent from August 2009. No response was received to these letters.

30. In July 2010 Rowanmoor sent Mr Terence Whyte a formal valuation of the print machinery (carried out by MGR Appraisals) as at June 2010 which showed the current rental value to be £9,975 per annum and the current market value in situ to be £66,500 and £33,000 ex situ. Rowanmoor confirmed to this office that they had “spoken to the company that produced the machinery valuation and the amount of £33,000 would be applicable as this would represent a sale value.
31. According to Rowanmoor the outstanding rent from  August 2009 to 1 October 2012, including interest calculated at 8% per annum is £33,552. An asset calculation for the actuarial statement of the fund as at I October 2012 (the Actuarial Statement) shows: Cash at bank £101,354; plant (printing machinery) £29,525 (the actuary stated that he had allowed a depreciation of 5% from 21 June 2010); rent due of £33,552 making a total value for the assets of £164,431. On this basis Mr Terence Whyte’s share as at 1 October 2012 of 49.3% is £81,064. 
32. Mr Terence Whyte questioned the valuation of the machinery as he said some machines were missing which led Rowanmoor to enquire of Mr Richard Whyte as to the whereabouts of certain machinery referred to in a valuation from 2003 and not included in the more recent valuation. 

33. In July 2011 Mr Richard Whyte and the other individual respondent to the Companies Court proceedings (referred to as the de facto/shadow director) applied to the Court to strike out the Petition for want of prosecution and as they argued that the Petition cannot serve any useful purpose as the Company has been dissolved. The application to strike out was dismissed in February 2012 and the Petition was listed for further direction. 
Mr Terence Whyte’s Complaint
Summary of Mr Terence Whyte’s position in support of his complaint
34. Rowanmoor refused to enforce a new deed against Mr Richard Whyte which would have allowed new rules to be put in place. They have allowed Mr Richard Whyte to flaunt the Scheme rules and have neglected their duty of care towards him. They have acted irresponsibly throughout and have sided with Mr Richard Whyte and should be held responsible with him for the loss to the Scheme.
35. As a result he has derived no financial benefit from his interest in the Scheme and his pension is in limbo. He wants to transfer out his half share and start up a new scheme so that he can get on with his life. He sees this as the only way forward but his brother refuses to respond to any of Rowanmoor’s letters regarding the valuation of the Scheme assets.

36. The whole idea of a third trustee is to ensure that those who benefit from the Scheme are protected. The easy way of resolving this matter is for Rowanmoor to sign the necessary papers. He asks me to hold Rowanmoor accountable for their failures.

37. Rowanmoor should never have allowed the transfer of the rental agreement for  the printing equipment as this enabled Mr Richard Whyte to take advantage of the peppercorn rent which was payable once the Company went into liquidation. It was not correct that the directors of the Company and R Whytes Ltd were the same. He only agreed to the transfer because he believed the matter was concluded and had entered into the Settlement Agreement in good faith. 
38. The document varying the rental agreement was illegal as it was signed in June 2008 and was backdated by Rowanmoor. A new agreement and new rent should have started with effect from 12 May 2008 and Rowanmoor are therefore responsible for the loss of rent from that date to the date when Becketts took over the machinery.
39. The machinery continues to be used by Mr Richard Whyte, thus contributing to his income but with no benefit to the Scheme. He has purposefully kept the balance sheet of Becketts at a low value which is a deceptive tactic. Rowanmoor should ever have allowed him to accrued so much outstanding rent.
40. He challenges the valuation of the machinery provided by Rowanmoor. He believes it should be valued on an “in situ” basis as it is being used by Becketts and as this would produce a higher value. The valuer has confirmed to him that he has not spoken to Rowanmoor as far as he can recall on the subject of the valuation during the last six months. He suggests this is evidence that Rowanmoor have lied to this office.
41. He considers that his brother has acted in bad faith, in breach of trust and in breach of company law and wishes him to be removed as a trustee as he is not a fit and responsible person. He asks me to intervene and put right what his brother has done wrong. His brother always handled the Scheme on his behalf. 

42. Since June 2008 the value of the assets of the Scheme have reduced substantially. He believes that his brother has deliberately starved the Scheme of funds so that he would receive less on his retirement. He has acted with personal conscious bad faith and should be punished financially by being made personally liable for his loss.

Summary of Mr Richard Whyte’s position in response to Mr Terence Whyte’s Complaint
43. The pension forms part of the current Court proceedings between him and his brother regarding a business matter as is evident from the Compromise Agreement and terms of settlement. Until such time as the case is settled they are unable to touch the pension and specifically are unable to transfer Mr Terence Whyte out of the Scheme. As the pension is subject to litigation he does not accept that I have jurisdiction to consider this complaint.

44. His hands are tied until the litigation is finalised or a compromise reached involving the Scheme assets. His solicitor has tried on many occasions to progress the matter. While the litigation is ongoing he asks me not to take into account the claims made in the Petition.

45. The Compromise Agreement forms part of the Deed of Settlement. He understands that the pension provisions cannot be implemented as they are in breach of pension rules and pension tax legislation. 

46. He did not sign the deed amending the Scheme rules as there was no legal requirement for him to do so. Also at the time the pension was subject to the signed Deed of Settlement.

47. He turned 50 in 2006 and would have been entitled to take a lump sum under the new rules. This was why Mr Terence Whyte would not agree to the changes at that stage. His brother only wanted to change the rules when it was in his interests to do so. He suffers the same hardship as his brother as he is unable to obtain funds from the Scheme. Simply because he did not make a complaint in 2007 does not mean that he did not suffer injustice.
48. He denies that he has acted in  breach of trust.  Mr Terence Whyte clearly acted in breach of trust and also refused to co-operate with Rowanmoor. He has frequently been unable to contact his brother as he spends long periods of time in Thailand and has withheld his address. All Rowanmoor’s correspondence was therefore sent to him to make all the decisions which his brother then complained about. 

49. He does not believe a new leasing agreement  was required for the machinery, only a variation of the existing agreement. This was why he did not agree to a new agreement. He also saw no purpose in obtaining a valuation of the assets as this would simply be a drain on the assets of the Scheme. He therefore acted accordingly and not in breach of trust. His brother has been out of the industry since 2006 and is out of touch. The industry has been decimated and he could pick up similar second hand machinery for less than the £33,000 ex situ valuation.  

50. There is no outstanding rent. The peppercorn rent of £50 per month only is due and this has been paid. The original leasing agreement  dated 29 August 2003 was for a period of 60 months at a monthly rental of £1500. 45 plus VAT followed by payments of £50 plus VAT. The trustees agreed to vary the agreement on 12 May 2008 when the Company went into liquidation and the obligations under the agreement were taken over by R Whytes Ltd a wholly owned subsidiary of Becketts.  Rowanmoor believed this was possible on the understanding that the two companies had the same directors. However, Mr Terence Whyte was no longer a director of the Company. He assumes that for his own reasons Mr Terence Whyte did not tell Rowanmoor of this. R Whytes Ltd then went into liquidation and Becketts (which has had the same directors) agreed to take over the lease and maintain the machinery in good working order. It has spent over £25,000 since 2009 in maintaining and improving the machinery.   

Summary of Rowanmoor’s position in response to Mr Terence Whyte’s Complaint
51. Mr Terence Whyte has on a number of occasions changed his mind as to whether he wanted to take his benefits from the Scheme or transfer to another arrangement. The most significant advantage of the A Day changes for him would have allowed him to obtain a tax free commencement lump sum of 25% of the value of the fund.  Under the existing Scheme rules the lump sum payable is significantly less.  Also, after 6 April 2010 the minimum pension age is 55 whereas before the minimum pension age was 50.

52. If the A Day rules had been adopted, Mr Terence Whyte could have taken the 25% tax free lump sum from the Scheme within the time frame of 20 December 2009 (his 50th birthday) and 5 April 2010. 

53. There were no immediate penalties resulting from the fact that the A Day rules had not been adopted although the transitional provisions of The Registered Pension Schemes (Modification of Rules of Existing Schemes) Regulations 2006 and 2009 do not apply after 5 April 2011. This means that, as the Scheme has to operate under its existing rules, payments may be made which, under the new regulations, would be unauthorised payments and incur severe tax charges.  

54. As the Company has gone into liquidation the power to amend the rules rests with the trustees. There was an opportunity to pay Mr Terence Whyte his benefits provided that new rules were agreed and signed by all trustees before 6 April 2011 but because of issues between the brothers they have been unable to obtain unanimous agreement on any proposals. 

55. They made every effort to obtain agreement to amend the rules. 

56. Had Mr Terence Whyte agreed to adopt the amendments suggested in 2007 when Mr Richard Whyte was in agreement the present situation would not have arisen.

57. They do not believe they could have forced Mr Richard Whyte to sign the documentation against his will and it is difficult to see how an expert (under the provisions of Rule 6 (c )) could have forced Mr Richard Whyte to sign a deed changing the rules or have enabled them to introduce new rules without the written consent of the dissenting trustee. 

58. No transfer quotation has been sent to Mr Terence Whyte as they could not obtain a valuation of the fund due to outstanding matters relating to the printing machinery. The rent on the printing machinery was paid correctly until Becketts began using it and they have been in dispute with Mr Richard Whyte regarding the rent payable since then. Any legal action to enforce payment against Becketts would require the agreement of Mr Richard Whyte which would not be forthcoming. In addition, the balance sheet of the company indicates that it would be unlikely to be able to pay this sum in a single payment without putting the company into severe difficulties.
59. As a transfer under the terms of the draft Compromise Agreement could never have taken place much time and effort could have been avoided if they had had sight of the document earlier. 
Mr Richard Whyte’s Complaint 

Summary of Mr Richard Whyte’s position in support of his complaint

60. The evidence is clear that Mr Terence Whyte refused to allow him to withdraw a lump sum when he refused to agree to the rule changes in July 2007. He acted  “in personal conscious bad faith” and he wants him to be held personally liable for his losses

61. Once Mr Terence Whyte’s Petition in the Companies Court has been thrown out he will be happy to sign the amendment to the Trust Deed which means that he would then be able to take his lump sum. He assumes that his brother will equally have no hesitation in agreeing to the amendment and will not withhold his signature. 

62. Any compensation that is to be awarded to Mr Terence Whyte should be off-set against that due to him for the financial injustice suffered by him over a longer period that that suffered by Mr Terence Whyte.
Summary of Mr Terence Whyte’s position in response to Mr Richard Whyte’s complaint 

63. His brother turned 50 in 2006. If his intention was to take his pension and lump sum from that date he questions why he did not do so then when no rule change was required.  He has suffered no financial loss. He achieved his 50th birthday in July 2006 meaning the A Day rules were not urgent for him to sign until he reached age 55 in July 2011. This is confirmed in the email sent by the IFA in August 2007.
64. He denies that he refused his consent to the change in the rules following Rowanmoor’s advice to Mr Richard Whyte in November 2006. He was not in Thailand during this period. He worked for the Company between June and December 2006 but his brother failed to ask him about taking his pension and never mentioned the post A Day Rules or asked for his consent. He was also not told about these matters on his return from holiday in January 2007 which his brother knew about. Although he was away from time to time this was not for extended periods and Mr Richard Whyte knew his whereabouts. 
65. He remained a director and shareholder of the Company until its liquidation. This was done deliberately to avoid his Petition to the High Court.  Since then Mr Richard Whyte has tried to force his hand to agree to Becketts becoming the Principal Employer which he will not accept. 

66. The reason why Mr Richard Whyte did not agree to the A Day changes was that he (Mr Terence Whyte) was the only one to benefit from the rule changes in December 2009 when he turned 50. 

Conclusions

Jurisdiction

67. The complaints which have been referred to me relate to the administration of the pension scheme. Nevertheless I have had to refer to the litigation between the brothers for two reasons. First, in order to consider the question of my jurisdiction to consider the complaints and secondly as Mr Richard Whyte argues that the pension issues between him and his brother are connected with the Company dispute which is the subject of ongoing proceedings. For this reason he says has been unable to take any action in relation to the pension. 
68. The Petition in the Companies Court was lodged by Mr Terence Whyte before he made his complaint to my office. But although the pension is referred to in the Deed of Settlement, it was not the subject of the Petition or of the proceedings issued by him and section 146(6) of the Pension Schemes Act 1993 does not therefore preclude me from considering his complaints. Further, while the pension issue may have been one of the subjects referred to in the subsequent agreement, the terms have not been implemented. 

69. While I have had regard to the Petition and its contents I have only done so to the extent necessary to provide the factual background to the complaints and to enable me to decide the issue of my jurisdiction. I make no comment on the parties’ claims. 

70. For these reasons I consider that I do have jurisdiction to consider these complaints.

Mr Terence Whyte’s Complaint against Rowanmoor 

71. Mr Terence Whyte claims that Rowanmoor wrongly failed to ensure the signing of the deed of amendment. But they did not have the power to do this. The terms of the Scheme quite clearly specify that decisions of the trustees are to be unanimous. Rowanmoor took reasonable and appropriate steps to enable the Scheme to be amended and to enable Mr Terence Whyte to transfer out his interest in the Scheme. They sought Mr Richard Whyte’s agreement on both matters  on a number of occasions. They have acted in good faith and did all they reasonably could in the circumstances and have been hampered in administering the Scheme and in discharging their duties as trustees due to the differences between the brothers. 

72. Given Mr Richard Whyte’s failure to respond to Rowanmoor and his ultimate refusal to agree to the rule changes they faced an impasse. Rowanmoor were also conscious of the litigation background. Although there is some provision in Rule 6 (c) for dealing with disagreements between the trustees, it is not entirely clear how the rule would have worked given the issues between the parties and Mr Richard Whyte’s stance. I can therefore see that this was not an obviously fruitful way forward. 

73. Mr Terence Whyte has made further complaints against  Rowanmoor  in relation to the leasing of the machinery to R Whytes Ltd and in relation to their failure, as he sees it, to take action against Becketts for the recovery of the outstanding rent. He also  disagrees with the valuation of the assets of the Scheme which they obtained. Although these matters did not form part of his original complaint, they form part of the background to the complaints and are relevant to final outcome. I therefore deal with them.
74. Mr Terence Whyte maintains that as R Whytes Ltd did not have the same directors as the Company and as the variation of the rental agreement was backdated to a date prior to the signing of the agreement the agreement was invalid and a new agreement should have been entered into instead. But as it was envisaged that R Whytes Ltd would become the principal employer in place of the Company and as it had taken over the trade of the Company (a fact recorded in the variation agreement) it made sense for it to take over the Company’s obligations.  Mr Terence Whyte signed the agreement and was fully aware of the reasons for the variation. 
75. It seems from the information contained in Rowanmoor’s letter of 31 December 2009 to Mr Terence Whyte that there was no outstanding rent due under the agreement on the expiry of the five year term in August 2008. If anything, it was at that point that a new agreement should have been negotiated with whichever company was using the machinery. It is unclear why no such steps were taken at the time and may well have been because of the other matters which were ongoing. In any event, Mr Terence Whyte as one of the trustees was jointly responsible with the other trustees for the proper management of the assets of the Scheme. He knew of the expiry date of the original rental agreement and was in a position to raise the matter at the time. I have seen no evidence that he did so.  In the circumstances, I am unable to conclude that Rowanmoor were at fault in this regard. 
76. However, Becketts started to use the machinery from August 2009 since when substantial rent arrears have accumulated. It  is a separate legal entity and there is no reason why  it should not be required to enter into a new lease as Rowanmoor advise. Rowanmoor have sought to arrange this and to recover the arrears and I see no basis for  criticising their actions given the intransigence of Mr Richard Whyte, his connection to Becketts and the uncertainty and delays of any legal action. Such action would also inevitably incur costs thereby further depleting the funds of the Scheme. In any case, the arrears are included in the asset calculation for the Actuarial Statement which substantially achieves the same result from Mr Terence Whyte’s point . 
77. As to the valuation of the assets, this is an independent and professional valuation which I favour as opposed to the unsubstantiated claims of each of the brothers. The original in situ valuation of £33,000 was given in 2010 so that the conversation referred to by Rowanmoor in their evidence to this office may well have taken place at any point from that date. The fact that the valuer may not recall speaking to Rowanmoor on the subject during the past few months does not therefore support Mr Terence Whyte’s claim of dishonesty by Rowanmoor. 
78. Accordingly I do not uphold the complaint against Rowanmoor.

Mr Richard Whyte’s Complaint against Mr Terence Whyte

79. Mr Richard Whyte turned 50 in 2006 and was able to take his pension at that stage, subject to the requirements of the Scheme. As the minimum pension age only increased to 55 with effect from 2010 his position was not affected, at least not up to that point. Although the suggestion of amending the trust deed in the light of the A Day changes was canvassed in 2006 and 2007 and would have had the effect, potentially, of benefitted him in the sense that he would have been able to take a larger lump sum payment had he wanted to take his benefits I have seen no real evidence that he actually wanted to do this at the time. The fact that he agreed to a change in the rules is not evidence of his intention. On the contrary, the email from the IFA in August 2007 is confirmation of his lack of intention and of the fact that there was no urgency from his point of view. In any case, he had the opportunity in 2009/2010 to resolve the matter to his benefit when his brother sought his agreement to the necessary amendments, which he refused to give.  

80. Whether or not Mr Terence Whyte acted in breach of trust in refusing to agree to the Scheme amendments in 2007, I have seen no evidence that his action in this regard caused Mr Richard Whyte any injustice. I can only make an award where I am satisfied that there has been maladministration ( or a legal breach) which has caused injustice. For this reason, I am unable to uphold Mr Richard Whyte’s complaint.   

Mr Terence Whyte’s Complaint against Mr Richard Whyte

81. Mr Richard Whyte is wrong to say that his hands, so far as the pension issues are concerned, are tied by the litigation. The litigation does not affect the Scheme and the assets of the Scheme are distinct from the Company assets. His role as a trustee is to act in the best interests of the members of the Scheme as a whole and to balance his interests as a beneficiary with his fiduciary duties as a trustee. The same considerations apply to Mr Terence Whyte. They should also not allow their personal interests (arising from other roles e.g. as company directors or shareholders) or their personal differences to influence their behaviour in relation to the Scheme.  

82. It is clear that Mr Terence Whyte was keen for the rules to be changed in 2009/2010 and that he would be at a disadvantage if this did not occur. Alternatively he was keen to take a transfer of his benefits from the Scheme. Mr Richard Whyte gave no reason for his refusal to agree to the amendments to the Scheme at the time this was requested in 2010 although he now says that the reason was because of the terms of the settlement. Apart from the fact that this was not a valid reason, as I have already explained, by 2010 it was clear that the settlement was not going to be implemented anyway.  

83. He also says that he was not legally obliged to agree to the amendments. He was however, obliged to consider the matter in a trustee like manner. While the fact that a trustee may have a personal interest in the result of any decision does not of itself invalidate or call into question that decision under Rule 6 (d), the decision still needs to be supported by proper reasons. Pure self interest or personal differences are not proper reasons. There is no evidence that Mr Richard Whyte gave proper consideration to the issue of the rule changes or that proper reasons were given by him for his refusal. 

84. That said, I cannot ignore the fact that Mr Terence Whyte is also responsible for the present impasse as regards the amendments to the Scheme. If he had agreed to the necessary amendments in 2007, to a large extent he would not be in the position he is now in. Apart from his dispute with his brother concerning the Company there does not appear to have been any reason for his refusal. Like his brother, he was under an obligation to act in the best interests of the members as a whole and to balance his interests as a beneficiary with his fiduciary duties as a trustee.  The consequence therefore is that the brothers’ actions, in so far as they relate to the amendment of the trust deed and rules, cancel each other out. 

85. But Mr Terence Whyte has also been prevented by Mr Richard Whyte from transferring out of the Scheme, which, as I have found he was keen to do. Mr Richard Whyte failed to respond to Rowanmoor’s approaches for his consent to Mr Terence Whyte’s request to transfer his interest from the Scheme. The power under Rule 19 to pay a transfer value is a discretionary power. It was said in the case of Re Hay’s Settlement Trusts 1981 3 All ER that:

“Normally the trustee is not bound to exercise (a mere power) and the court will not compel him to do so. That, however, does not mean that he can simply fold his hands and ignore it for normally he must from time to time consider whether or not to exercise the power and the court may direct him to so this”. 

86. A conscious decision therefore needs to be taken and the power exercised appropriately. I have seen no evidence that this was done by Mr Richard Whyte.

87. He has also failed to co-operate with Rowanmoor in assessing the value of the Scheme assets and in ensuring that the income from the printing machinery is properly paid.  Apart from the fact that this has had a detrimental effect on the value of the Scheme assets, it has inevitably prevented the transfer from proceeding. For these reasons, in my view, Mr Richard Whyte has acted in breach of trust. Mr Terence Whyte asks me to find that his brother has acted “in personal conscious bad faith”. I have already found that the brothers’ actions relating to the amendment to the trust deed and rules cancel each other out. Added to this is the fact that the dispute between them is fundamentally of a personal, family nature, is complicated and long standing and continues in the Companies Court. For all of these reasons it would not be appropriate for me to consider making such a finding. 

88. I do not have the power to impose a fine on Mr Richard Whyte for this breach or to “punish” him as Mr Terence Whyte has suggested. 
89. The Actuarial Statement as at 1 October 2012 showed a total asset value of £164,431 of which Mr Terence Whyte’s share was £81,064. I therefore find that Mr Terence Whyte is entitled to a transfer value based in this figure if he now wishes to proceed with the transfer of his benefits from the Scheme. 
Directions

90. In the event that Mr Terence Whyte wishes to take a transfer of his benefits from the Scheme the trustees are to arrange for this in accordance with the requirements of the Scheme within 28 days of all necessary information and documentation being provided by Mr Terence Whyte on the basis of the Actuarial Statement which I have referred to.  

JANE IRVINE

Deputy Pensions Ombudsman 

31 October 2012 
-1-
-6-

