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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Dr M Karmarkar

	Scheme
	Jacobs Engineering Ltd Pension Scheme (the Scheme) 

	Respondents
	1. Standard Life Assurance Ltd (Standard Life)
2. Jardine Lloyd Thompson Group plc (JLT)


Subject
Dr Karmarkar says:

· Standard Life failed to follow his instructions to invest part of his AVCs in the Sterling One Fund in the lead up to his retirement;

· Standard Life failed to provide JLT with the fund value; and 

· Standard Life and JLT caused a delay in the payment of his benefits from the AVC fund. 
Dr Karmarkar says that both companies should make up the losses he has suffered, particularly Standard Life, as they had misinvested his AVCs in the first instance. 
The Pensions Ombudsman’s determination and short reasons

The complaint against Standard Life is upheld in full as they should have corrected the error they made, knowing that it would be to Dr Karmarkar’s advantage to do so.
The complaint against JLT is not upheld because without Standard Life’s maladministration they would not have needed to depart from their normal procedures.

DETAILED DETERMINATION

Material Facts

1. As a member of the Scheme, Dr Karmarkar had a number of AVCs invested in a variety of funds with Standard Life. Under an existing AVC arrangement he contributed £300 a month to be spread over a number of funds (International One Fund, With Profits Fund, Pacific Basin One Fund, Millennium With Profits Fund and Stock Market One Fund). 
2. As far as Scheme members were concerned, the primary point of contact was with JLT, the administrators of the Scheme.  JLT passed information between members and Standard Life.
3. On 22 April 2008, Dr Karmarkar completed a Standard Life application form to pay further contributions of £2,800 a month.  On the form he indicated that the whole of each contribution was to be invested in Standard Life’s Sterling One Fund. 
4. Dr Karmarkar intended that the contributions would be paid until 18 February 2009, which was his normal retirement date.
5. In January 2009, Dr Karmarkar asked JLT for the value of his AVC fund, as he was due to retire on 18 February.  Standard Life informed JLT of the fund value, who in turn informed Dr Karmarkar and sent him their standard retirement option forms.

6. On 30 January 2009 Dr Karmarkar queried his AVC fund value with JLT because he thought the figure was low. 
7. JLT checked with Standard Life whether they had invested Dr Karmarkar’s AVCs in the Sterling One Fund, as he had requested. It transpired that the AVCs had in error been invested in the same way as Dr Karmarkar’s other AVC contributions.  JLT asked what the fund value would have been if the contributions had been correctly invested.  Standard Life said that they could not give the information as (in their words) “it could be viewed as pre-selection”.  By that they meant that Dr Karmarkar would then be able to take the better of the misinvested fund value and the value had the contributions been invested as he originally asked.  They did, however, provide JLT with fund prices.
8. On 9 February JLT asked again for the fund value if the contributions had been correctly invested and Standard Life refused to provide it for the same reason as previously. 
9. In an email of 10 February 2009 to JLT, Standard Life set out their position.  They said that, at Dr Karmarkar’s option, either:
“1)
We can move his fund into the Sterling Fund backdated to when we received the original instruction;

2)
We can keep the funds in the funds they are currently in and disregard the original instruction.”

10. JLT responded to Standard Life on 10 February 2009 stating that the information given did not provide Dr Karmarkar with the information he needed to make an informed decision regarding the incorrect investment of his AVC fund. They said that they expected Dr Karmarkar to be provided with details of the AVC fund value on the basis that his instructions had been applied correctly. They pointed out that Dr Karmarkar was due to retire on 18 February 2009, so it was important that the matter was resolved as soon as possible. They concluded that if Standard Life were unable to provide details of what Dr Karmarkar’s AVC fund would have been, had the original investment instructions been actioned correctly, Standard Life was to provide information about their complaint procedure.

11. On 16 February 2009 Dr Karmarkar telephoned Standard Life and instructed them to correct the error with regard to his AVC fund and asked for a value of the corrected fund. Standard Life rang Dr Karmarkar on 17 February 2009 quoting a total fund value of £79,065.74. Standard Life emailed Dr Karmarkar on 19 February 2009, and copied in JLT, confirming the total fund value and also providing a breakdown between the various funds in respect of his AVCs.          

12. JLT issued their retirement option forms to Dr Karmarkar on 23 February 2009. Dr Karmarkar was away for a few days at the end of February 2009, but he completed the forms, when he returned, on 27 February 2009. JLT say they received the forms on 2 March 2009 and sent an email to Standard Life on 3 March 2009 for the funds to be disinvested. 

13. Standard Life say that their claims department received notification that Dr Karmarkar wanted to retire on 3 March 2009. They disinvested the AVCs and sent the total AVC fund value of £74,523.44 to the trustees of the Scheme on 4 March 2009. This was £4,542.30 less than the figure Dr Karmarkar was given on 17 February.
14. JLT informed Dr Karmarkar that due to the delays his Pension Commencement Lump Sum was £1,489.03 lower than it would have been and his annuity was reduced by £223.35 per annum.

15. In dealing with Dr Karmarkar’s complaint, Standard Life accepted that the delay in making the decision to take his AVCs could have been, in part, due to the decision about whether to correct the error.  They therefore offered him £500. 
Summary of Dr Karmarkar’s position 
16. Both Standard Life and JLT knew that he wanted to retire on 18 February 2009. 

17. Standard Life knew that the instructions to disinvest had to come from JLT. He had had no direct contact with Standard Life before February 2009.

18. If Standard Life had not misinvested the £2,800 a month contributions in the first place (and if they had not wasted time in rectifying their mistake or had provided the correct fund value when the mistake first came to light) he could have received the value as at 18 February. Standard Life should therefore make up the losses in pension that he has suffered as a result. 

Summary of Standard Life’s position
19. Standard Life accept that they failed to carry out Dr Karmarkar’s original instructions and misinvested his AVCs.
20. Standard Life  received an email on 3 March 2009 from JLT asking them to disinvest Dr Karmarkar’s AVC fund and pay this into the trustees’ bank account. There was no specific date mentioned in the terms of retirement or settlement. 

21. Standard Life’s normal procedure is to settle on the later of the retirement date or date of receipt of instruction to settle. They can accept instructions either by phone, normal mail or email. They do not need a discharge form to be completed.
22. They followed their normal procedure in dealing with Dr Karmarkar’s case. They acted as quickly as they could to correct the original error with the fund investment, i.e. they corrected it on the day they received confirmation from Dr Karmarkar. They also settled the fund the day after they received instructions to do so. 
23. At the time the error was discovered, they did not know what the value of Dr Karmarkar’s Sterling One Fund investment would have been had they applied his AVCs correctly. Without conducting manual calculations they could not know what the exact value of his AVC fund would be. 
24. They could have corrected the error as soon as it was discovered and their normal process is to put the customer back into the correct fund. However, they preferred to work collaboratively with customers rather than impose an unwanted outcome. This is the reason for giving Dr Karmarkar the choice to leave things as they were or have them corrected.
25. They believe that Dr Karmarkar had sufficient information to make his decision in early February 2008 without any calculations from them. The reasons are:

· On receipt of the fund values in late January 2008 he thought the fund value was low. Investments in the Stirling One Fund is one of the most stable forms of investment and while it does not attract high returns, it also does not reduce significantly. 
· The value of Dr Karmarkar’s AVC fund only increased by £5,384.83 between April 2008 and January 2009, in spite of the fact that he had contributed an extra £22,400. What appears to have raised Dr Karmarkar’s concerns is that he did not expect to sustain such a loss on the part of his AVC fund invested in the Stirling One Fund.

· It is not clear from the information they have whether Dr Karmarkar sought any input from his financial advisers at this time. They would have expected so as he was preparing to take his retirement benefits. If so, they would have expected his financial advisers to have assisted him to make an informed decision about which fund he should have been in.

26. It seems that after 16 February 2009 there was no sense of urgency from either JLT or Dr Karmarkar to take his retirement benefits. The process was delayed for at least a week while Dr Karmarkar went away on holiday. Regrettably, the Dow Jones suffered one of the worst trading days on 2 March 2009 when it fell by 5.3 percentage points which contributed largely to the reduction in Dr Karmarkar’s fund value. If they were held solely responsible for the fall in fund value in these circumstances, this would be a harsh outcome as it is effectively protecting Dr Karmarkar from the vagaries of the marketplace.  

JLT’s position 
27. Whilst it is accepted that all parties knew that Dr Karmarkar wanted to retire on 18 February 2009, payment of his benefits on this date was not guaranteed. Upon retirement there are a number of forms to be completed, information to be received and processes to be followed. JLT always endeavours to pay benefits as close as possible to a member’s retirement date. There is no obligation on them to pay benefits on the member’s retirement date. 

28. Before giving any instructions to Standard Life, JLT had asked for a profit/loss analysis so that Dr Karmarkar could make an informed decision about whether to correct the fund or not. They could not understand why Standard Life would not provide this information.

29. JLT were not in a position to give the instruction to correct the misinvestment until they had (i) full details of the profit/loss analysis and (ii) instructions from Dr Karmarkar as to what he wanted to do. In some cases, it is possible that an error results in a profit in which case it is unlikely that the member would request that the investment be corrected. The instructions to correct the misinvestment were finally given by Dr Karmarkar on 16 February 2009 to Standard Life. 
30. JLT could not instruct Standard Life to disinvest until the retirement forms were received from Dr Karmarkar which confirmed his retirement options. Prior to the completion of these forms he could have reconsidered his options and chosen, for example, to take an annuity or even a full pension instead of a lump sum and a residual pension.

31. As pension administrators JLT deal with approximately 2000 cases a day and it is unrealistic to expect them to act on each instruction immediately. There are generally accepted service levels within the industry and in this case JLT were well within both the agreed service levels and industry practice.  
32. The delay between 19 February and 3 March 2009 was a direct consequence of Standard Life’s failings and therefore entirely Standard Life’s responsibility.
Conclusions

33. Standard Life accept that they failed to carry out Dr Karmarkar’s original instructions to invest part of his AVC fund in the Sterling One Fund. Such a failure is maladministration. However, I need to consider whether this maladministration led to any injustice.

34. Standard Life’s error was discovered on 30 January 2009, 19 days before Dr Karmarkar’s retirement date. Standard Life could have corrected the error as soon as it was discovered. Instead they offered Dr Karmarkar the option to either correct or not correct the error. 

35. I find that giving the option was unreasonable. The base position – a position that Dr Karmarkar could not have argued with even if it left him worse off – was that the fund value should be corrected.  

36. Standard Life say that they prefer not to “impose an unwanted outcome”.  I fail to understand how they could have thought that Dr Karmarkar might choose to have a smaller fund value than if Standard Life had acted as instructed.  They say that his advisers might have helped him decide whether he had lost out or not.  But they had made the mistake and it was for them to find out if it had caused him harm and, if so, put it right.  To say that they had not calculated whether there was a loss or not is no excuse.  He was their customer and once the mistake was identified they should have offered to correct it.  Of course if he had been better off through their mistake they might have decided to leave things as they were, but it is simply extraordinary to describe declining to tell him whether he had suffered as a result of their error as consistent with a policy of “working collaboratively” with customers.  

37. If Standard Life had correctly invested Dr Karmarkar’s AVC fund in the first place, his retirement benefits would have been settled in time for his retirement date. If Standard Life had corrected the position on 30 January, the same would have been true. Dr Karmarkar ought to have had a margin of time in January in which to make arrangements without undue urgency.  In the end the equivalent time was taken in late February and early March, a period which included an adverse market movement.  But I do not think that Dr Karmarkar delayed unduly and he should not be liable for any resulting change in value.  
38. JLT could have been more helpful to Dr Karmarkar.  They were acting for the trustees of the Scheme who had fiduciary responsibilities towards him and who strictly owned the AVC assets.  I can understand that they did not want to risk putting Dr Karmarkar in a worse position by unilaterally deciding that the misinvestment should be corrected.  But they knew that there was a mess not of Dr Karmarkar’s making and that he was entitled to settlement of his benefits on his retirement date.  In the circumstances they should have acted to make an extra effort, on behalf of the trustees, to limit the harm to Dr Karmarkar.  
39. However, I find that the fault primarily lay with Standard Life in not following the investment instruction in the first place and in not correcting the position immediately when they knew it would be to Dr Karmarkar’s advantage to do so.  The fact that it was corrected before his retirement date is not enough to relieve them of liability and shift responsibility for the delay in settlement to JLT.   Without Standard Life’s maladministration the problem would never have occurred and there would have been no need for JLT to do anything more than follow their normal procedures.
40. For the reasons given above, I uphold the Dr Karmarkar’s complaint in its entirety against Standard Life. I do not uphold it against JLT.  

41. My directions below are intended to put Dr Karmarkar in the financial position he would have been in without Standard Life’s maladministration.  I also include compensation for non-financial loss (an award that a Court would not make).  I do not have power to make a penal or exemplary award.
Directions   
42. I direct that within 28 days of the date of this determination Standard Life shall: 
(a)
pay such sum to the trustees of the Scheme as the trustees may require to secure for Dr Karmarkar an additional annuity of £223.35 per annum from his retirement date;

(b)
pay Dr Karmarkar the following:

· a lump sum of £1,489.03 plus simple interest from the date Dr Karmarkar received his original cash sum to the date of payment; and
· a lump sum equal to simple interest on the back instalments of pension paid by the trustees as a result of the direction in (a) from the due date of each instalment to the date the back-payments are made by the trustees; and 

· £200 as compensation for the unnecessary distress and inconvenience caused by requiring Dr Karmarkar to make an unnecessary choice and the delay in settling matters.
43. Interest is to be at the base rate for the time being quoted by the reference banks. 

TONY KING 

Pensions Ombudsman

14 October 2011
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