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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr G Cornish

	Scheme
	Police Injury Benefit Scheme

	Respondents
	Essex Police


Subject

Mr Cornish disagrees with the decision that he has suffered no loss of earning capacity. He has also complained that there were unacceptable delays in dealing with his application and subsequent appeal.

The Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against Essex Police because there were delays in dealing with Mr Cornish’s application and appeal.
DETAILED DETERMINATION

Material Facts

1. Mr Cornish applied for an injury benefit in January 2009. He retired on 19 February 2009 with just over 30 years’ service. Prior to his retirement, Mr Cornish had been working for Essex Police as a police constable but had been placed on restricted duties in January 2004. In May 2004, the restrictions were made permanent. The restrictions included no driving, no public order training or duties, no physical confrontation and no deployment with risk of physical injury. He remained on full pay. Mr Cornish has explained that, prior to his retirement, the post that he was filling was advertised as a civilian post and that he applied for the role and was appointed. His starting salary was £20,664. Mr Cornish says that his final police salary was £35,872.

2. Mr Cornish retired on reaching age 55 and with 30 years’ service. Essex Police say that, had he not elected to retire, Mr Cornish would have been able to remain in his post as a police constable on permanently restricted duties until his compulsory retirement age (CRA) of 60 (2016). They have explained that, following the case of R v Sussex Police Authority ex parte Stewart [2000] EWCA Civ 101, they were able to retain officers with permanent disabilities where reasonable adjustments could be made to allow them to continue their career as a serving officer. Essex Police say that they have approximately 130 police officers on permanently restricted duties due to disability who would previously have been given ill health early retirement.

3. Essex Police say that the unit that Mr Cornish was working in prior to retirement is staffed by both police officers and police staff. Essex Police say that they decided to advertise his post as a police staff vacancy and, because his retirement had been accepted by the Chief Constable, Mr Cornish was free to apply as a civilian applicant whilst still serving as a police officer.

4. Mr Cornish’s case was referred to the Selected Medical Practitioner (SMP), Dr Bulpitt, in March 2009. Essex Police say that there was a delay in their receiving Mr Cornish’s personal file from the Divisional Human Resources department, which was partly due to processing Mr Cornish’s retirement and partly due to the file being mislaid.

5. It appears that the papers did not reach Dr Bulpitt for some reason and a duplicate set was provided on 22 April 2009. Dr Bulpitt e-mailed Essex Police, on 27 April 2009, saying that he had reviewed the papers and had most of what he needed. He said they needed to decide whether he needed to see Mr Cornish or “whether his current earnings make a prima facie case”. In subsequent correspondence with Dr Bulpitt, Essex Police said that Mr Cornish had retired “by his own volition” and that there was “no indication that he could not have continued serving as a police officer until age 60”. Essex Police said that, in the circumstances, they thought Mr Cornish’s injury award would be 0% and asked if Dr Bulpitt agreed. Dr Bulpitt said that he thought it sounded reasonable and asked if he should obtain Mr Cornish’s GP records to check. Mr Cornish’s records were requested from his GP on 6 May 2009 and collected by Mr Cornish on 3 June 2009 (there had been a delay at the GP’s surgery). Mr Cornish was informed that the next available appointment for Dr Bulpitt to review his records was on 1 July 2009.

6. On 15 July 2009, Dr Bulpitt signed a Form PERS 30p to the effect that Mr Cornish was permanently disabled from performing the ordinary duties of a police officer as a result of an injury received in the execution of his duties. However, he also indicated that the degree to which Mr Cornish’s earning capacity had been affected was 0%. Dr Bulpitt recommended a review in five years. Essex Police wrote to Mr Cornish on 17 July 2009 notifying him that he qualified for an injury benefit, but that the degree to which his earning capacity had been deemed to be affected was 0%. Mr Cornish informed them that he wished to appeal and that he would be taking advice from the Police Federation. On 23 July 2009, Essex Police contacted the Police Federation representative and said that the Pensions Service had done them a favour and provided an estimate of Mr Cornish’s award. They quoted figures for the gratuity and lump sum and said that he should receive a letter from the Pensions Service shortly.

7. Mr Cornish’s injury award was put into payment on 1 September 2009, backdated to his date of retirement. His award was calculated to be a gratuity of £4,484.00 and an annual pension of £3,587.00.

8. Essex Police had a meeting with Dr Bulpitt on 4 September 2009. Mr Cornish was subsequently informed that Dr Bulpitt had reviewed his decision and confirmed the 0% and that a fresh certificate would not be issued. Mr Cornish said that he had been told that Essex Police would be seeking legal advice. Essex Police said that they had sought views from other forces and the views they received were either supportive of Dr Bulpitt’s decision or they did not consider Mr Cornish eligible for an award.

9. Mr Cornish said that he wished to proceed to a PMAB. He later decided not to proceed with an appeal and says that this was because he was told by Essex Police that there was the risk that the PMAB might decide he did not qualify for an injury award at all.

The Police (Injury Benefit) Regulations 2006 (SI2006/932)

10. Regulation 11 provides for “a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty” to be entitled to a gratuity and an injury pension. The calculation and conditions of payment of the pension are set out in Schedule 3 to the Regulations.

11. Regulation 7 deals with ‘Disablement’ and provides,

This section has no associated Explanatory Memorandum
“(1)
... a reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.
...

(4)
Subject to paragraph (5), disablement means inability, occasioned by infirmity of mind or body, to perform the ordinary duties of a member of the force ...

(5)
Where it is necessary to determine the degree of a person’s disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force ...”

12. Under Schedule 3, the injury benefit for a full time police officer is to be calculated by reference to his degree of disablement, his average pensionable pay and the period in years of his pensionable service in accordance with a table. Degree of disablement is divided into four bands: 25% or less; more than 25% but not more than 50%; more than 50% but not more than 75%; and more than 75%. The amount of injury pension is calculated as a minimum income guarantee expressed as a percentage of average pensionable pay. For the lowest degree of disablement, the minimum income guarantee ranges between 15% for less than five years’ service to 60% for 25 or more years’ service.

13. Regulation 30 provides for the police authority in the first instance to determine whether a person is entitled to an award and, if so, to what. The police authority must refer the questions of whether the person is disabled and whether that disablement is permanent to a duly qualified medical practitioner (the SMP). Where they are considering paying an injury benefit, they must also refer the questions of whether the person’s disablement is the result of an injury received in the execution of his duties and the degree of his disablement. Under Regulation 30(6), the decision of the SMP is final, subject to an appeal.

14. Regulation 31 provides for the claimant to appeal within 28 days of the date of receiving the SMP’s report or such longer period as the police authority allow. Upon receipt of notice of an appeal, the police authority shall refer the case to a board of medical referees (the PMAB). “The decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final”.

15. Under Regulation 32(2), the police authority and the claimant may agree to refer the SMP’s decision back to him for reconsideration.

Mr Cornish

16. A brief summary of the main points raised by Mr Cornish is given below:

· he should have been assessed by reference to what jobs he could have applied for after his retirement not by reference to the fact that he could have remained in service until age 60;

· the Regulations are clear that loss of earnings capacity can only be assessed at the point when an injury benefit application has been accepted; they are also clear that previous jobs cannot be taken into account (in his case a police officer) unless he is capable of fulfilling the role after retirement, which he is not;

· a constable cannot perform his ordinary duties unless he can run, walk a reasonable distance, stand for a reasonable period and exercise reasonable physical force during arrest, restraint and retention in custody (R v Sussex Police Authority ex parte Stewart [2000] EWCA Civ 101);

· he cannot do any of these and would not have been accepted if he had applied for the role of police constable after his retirement;

· the April 2009 e-mail indicates that Dr Bulpitt was going to interpret the Regulations in this way until Essex Police intervened;

· the Regulations should be followed to the letter as per Lord Denning, who said “No person should put their own interpretation onto any regulation or law but should follow them to the letter. It is the prerogative of the Court and only the Court to interpret legislation.”;

· Essex Police failed to seek legal advice despite telling him that they needed to do so in order for Dr Bulpitt to review his decision;

· there was an unacceptable delay in dealing with his case; particularly after he had informed Essex Police that he wished to appeal;

· the advice that the PMAB might find that he was not eligible for an injury award was incorrect (Mr Cornish cites Pollard v PMAB [2009] EWHC 403 (Admin) and Metropolitan Police Authority v Laws [2010] EWCA Civ 1099);

· he is of the view that he should have been assessed in the 25-50% degree of disability band (70% minimum income guarantee);

· he had completed 30 years’ service and attained the maximum pension; if he had remained in service until his compulsory retirement age, he would have seen a reduction in his lump sum, he would have needed pay increases of 2½% p.a. to mark time and would have paid a further £30,000 in pension contributions for no extra benefits;

· by not taking his pension at 30 years, he would effectively been working for £12,000 p.a.;

· his pension is being included in the assessment of potential earnings because the only way he could achieve the earnings figure was by not taking retirement;

· there was a breach of confidentiality when Essex Police sent details of his injury benefit to the Police Federation representative before he had confirmed that he was appointing them to represent him.

Essex Police

17. A brief summary of the submission by Essex Police is given below:

· the assumption that Mr Cornish could not do the job of a police constable is incorrect;

· had Mr Cornish been permanently disabled within the meaning of the Police Pension Regulations 1987 and unable to perform the full range of the ordinary duties of a police officer, he would have received an ill health retirement award;

· the restrictions placed on his duties were within the range of the ordinary duties of a police officer (as detailed in Home Office guidance);

· the compulsory retirement age for a constable is 60, therefore, had Mr Cornish not resigned he would have continued to maintain a constable’s earning capacity;

· Mr Cornish could have continued as a police officer beyond his 30 years and could have applied (under the 30 plus scheme) to access some of his pension benefits;

· he retired voluntarily and, as such, his earning capacity remains that of a police constable;

· the issue is not whether Mr Cornish would be accepted into the Police as a new applicant, rather it is that he was a police officer for whom reasonable adjustments had been made to enable him to remain in service;

· with regard to providing information to the Police Federation representative, they were contacted by him after Mr Cornish had sought his assistance.

Conclusions

18. I would not normally investigate a complaint unless the person complaining had used all other options for remedy available in the scheme concerned. Mr Cornish could have applied to the PMAB, but did not, and ordinarily that might be reason for me to decline to deal with the matter. However, in this case I make an exception because Mr Cornish says that he was wrongly dissuaded from appealing to the PMAB by being told there was a risk that the PMAB might find that he was not eligible for an award. 

19. If he was told that this was a possibility, then it was not in fact incorrect advice. Regulation 31 provides for the PMAB to consider and reach a decision on any of the questions referred to the selected medical practitioner. It could determine that the police officer did not meet the eligibility criteria for an injury award. The cases to which Mr Cornish has referred concern subsequent reviews of injury awards where the Courts determined that the PMAB could not go back to the original decision that a police officer was eligible, but should confine itself to determining whether the officer’s degree of disability had substantially altered since.

20. Turning to the matter of the decision by Essex Police, Mr Cornish is eligible for an injury benefit if he is permanently unable to perform the ordinary duties of a member of the police force. Essex Police do not disagree that he meets the eligibility criteria to receive an award. The disagreement arises over the degree to which Mr Cornish’s earning capacity has been affected by his injury. It would be fair to say that the position taken by Essex Police is that since Mr Cornish was not required to retire because of his disability and could have remained in receipt of his constable’s salary until his CRA, the degree to which his disability has affected his earning capacity is zero. Mr Cornish, on the other hand, believes that the correct measure is whether he could have found a position which would pay him the same after he left.

21. Regulation 7(5) provides for the degree of Mr Cornish’s disablement to be determined by reference to the degree to which his earning capacity has been affected as a result of his injury. It is likely that in the vast majority of injury benefit cases the police officer will have been unable to continue in the police force and his earning capacity is measured against the likely employment he can undertake outside. However, the Regulations themselves are not so prescriptive. They simply refer to earning capacity and that could mean both within and outside the police force.

22. Mr Cornish’s disability is such that he is unable to perform the ordinary duties of a police officer, but not such that Essex Police were unable to make reasonable adjustments and retain him in the force. He continued to earn the same level of salary as he had been prior to be placed on restricted duties – his earning capacity was unaffected by his disability. Mr Cornish’s employment as a police officer only ceased because he decided to take retirement in order to access his pension benefits. He then applied for the civilian post which replaced his former role. The civilian post attracts a lower salary, which Mr Cornish submits is evidence that his earning capacity has been affected by his disability. The civilian salary is approximately 57% of Mr Cornish’s former salary as a constable. He would submit that this places him in the next band up (more than 25% but not more than 50% disablement).

23. By dint of the special arrangements to retain him in employment, Mr Cornish’s earning capacity was undoubtedly higher before he left than after. In effect he voluntarily reduced his earnings capacity by leaving. In the circumstances, it cannot be said that his earning capacity was affected by his injury. The fact that his salary has reduced since his retirement is a result of his decision to retire and the re-designation of his former post as a civilian post. I find that the decision by Essex Police that his degree of disablement was 25% of less is reasonable.

24. Mr Cornish argues that the Regulations require his loss of earning capacity to be assessed at the point when an application for injury benefit has been accepted. I take it that he is referring to Regulation 7(1). The Regulation actually states that a reference to a person being permanently disabled is to be taken as a reference to being permanently disabled “at the time when the question arises for decision”. Regulation 7(5) – not 7(1) - contains the requirements for determining the degree of disablement (which the point at issue here). Regulation 7(5) provides that the degree of Mr Cornish’s disablement “shall be determined by reference to the degree to which his earning capacity has been affected as a result of [his] injury”. There is no requirement for Essex Police or Dr Bulpitt to ignore the fact that, but for his decision to retire, Mr Cornish would have continued to earn the same after his injury as before.
25. Mr Cornish argues that the Regulations should be followed to the letter.  I do not consider that they have been departed from.  In fact his view that earning capacity before the application was accepted cannot be taken into account would itself be a departure.
26. Mr Cornish has complained that there was an unacceptable delay in dealing with his application and subsequent appeal. There were delays both prior to the decision to grant a Band 1 award and subsequently. Some of the delay can be attributed to factors which were outside the control of Essex Police, for example the delay in Mr Cornish’s GP responding. However, it took two months for Essex Police to refer Mr Cornish’s case to Dr Bulpitt and a further two months from his appeal to notifying him that Dr Bulpitt had not altered his view. This falls short of good administrative practice. However, I do not find that Mr Cornish suffered any injustice as a consequence except for a degree of frustration and irritation on his part. I have made directions for this to be appropriately recognised by Essex Police.

27. Mr Cornish has also complained that Essex Police failed to take legal advice after saying that they would. It is a matter for Essex Police if they wished to take advice. There is no requirement that they do so.

28. Finally, Mr Cornish has complained that Essex Police provided information about his award to the Police Federation without his consent. It may be that there strictly was a breach. However, I do not find that any breach caused Mr Cornish harm so as to require compensation. If Mr Cornish has broader concerns about the way in which this information was dealt with, he should more properly consider addressing them to the Information Commissioner.

Directions

29. I direct that, within 21 days of the date of this determination, Essex Police shall pay Mr Cornish £100 for the inconvenience caused by the delays in dealing with his application and appeal.
TONY KING 

Pensions Ombudsman 

20 March 2012 
-1-
-2-

