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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr S A Pursani

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	London Borough of Camden (Camden)


Subject

Mr Pursani’s complaint concerns Camden’s refusal to release his pension early on compassionate grounds and in particular how they handled his claim. He is also unhappy that after his application was refused he was not offered access to Camden’s Internal Dispute Resolution Procedure (IDRP). 

The Pensions Ombudsman’s determination and short reasons
The complaint should be upheld to the extent that there was maladministration in Mr Pursani being given the incorrect decision and the relevant requirements were not fully considered. The complaint should be upheld in part in relation to the IDRP. 


DETAILED DETERMINATION

Relevant provisions of the Scheme concerning early payment on compassionate grounds

A: Regulation 31 of the Local Government Pension Scheme Regulations 1997

“31 Other early leavers: deferred retirement benefits and elections for early payment

(1)
If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2)
An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)).

(3) If the member elects, he is entitled to a pension and retirement grant payable immediately.

(4)
His retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5) (GMPs)).

(5)
A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).”

B: Regulation 30 of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

“30 Choice of early payment of pension

(1)
If a member leaves a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he has attained the age of 55 he may choose to receive payment of them immediately.

(2)
A choice made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority.

(3)
If the member so chooses, he is entitled to a pension payable immediately calculated in accordance with regulation 29.

(4)
His pension must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary.

(5)
A member's employing authority may determine on compassionate grounds that his retirement pension should not be reduced under paragraph (4).

(6)
In the case of a person who is an active member on 31st March 2008, and who     makes an election before 1st April 2010, paragraph (1) applies as if "the age of 50" were substituted for "the age of 55" “.

Camden’s policy in force in 2007 concerning early payment on compassionate grounds to current employees:
“Where a former scheme requests the early release of their pension benefits on          compassionate grounds or where an existing employee wishes to retire under the 85 year rule and requests that the actuarial reduction to their benefits be waived on compassionate grounds, each case will be treated on its merits and will be subject to the approval of both the Director of Organisation Development and the Director of Finance.”

Camden’s policy in force in 2007 concerning early payment on compassionate grounds to ex employees:

“Applications from ex-employees for early release of deferred pension benefits before age 60 are considered on the grounds of acute financial hardship along with supporting compassionate criteria preventing gainful employment.” 

Relevant provisions of the Scheme in regard to decisions and disputes in 2007 

Regulation 97 of the Local Government Pension Scheme Regulations 1997 says: 

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

… 

(3)
That decision must be made as soon as is reasonably practicable after the earlier of the date the employment ends …”
Regulation 98 says how such decisions are to be made.  In particular it says:

“(5)
Every notification must also-

(a)
refer to the rights available under regulations 100 and 102,

(b)
specify the time limits within which the rights under those regulations may be exercised, and

(c)
specify the job title and the address of the person to whom applications under regulation 100 may be made.”

Regulation 100(1) of the Local Government Pension Scheme Regulations 1997 says:

“Where there is a disagreement about a matter in relation to the Scheme between a member or alternative applicant and a Scheme employer, the member or, as the case may be, the alternative applicant may apply to –

(a) the person specified under regulation 98(5)(c) to decide the disagreement; or
(b) the appropriate administering authority for them to refer the disagreement to a person to decide.” 

Material Facts

1. In March 2007 Mr Pursani requested the early release of his pension on compassionate grounds. His wife was terminally ill and there was no indication of how much longer she would live.

2. On 26 April in response to an enquiry, the finance department provided an estimate of benefits to a human resources officer in the Children Schools and Families Department for which Mr Pursani worked.  The figures were on the reverse of a memo that said that there was an assumption that “in accordance with Council policy, the Director of Finance and Director of Organisational Development approve the release of pension benefits on compassionate grounds”.  It also said that the cost, which would be borne by the department, was £98,317.90.

3. The figures were given to Mr Pursani and he was apparently informed by his line manager that Camden would allow the early release of his pension on compassionate grounds. On 10 May he emailed her saying that he had “accepted the package offered” and that he would like his last day of service to be 15 June.

4. On receiving that email the Head of Service emailed the HR officer asking for the necessary approvals to be obtained and saying that the cost could be absorbed in the current financial year. 

5. Mr Pursani’s retirement was subsequently announced in the Minutes of a “Steering Committee” on 14 May 2007 and a team meeting on 15 May 2007. It was stated that his retirement would commence on 8 June 2007 (he had some holiday to take between then and his last day of service). 

6. On 17 May 2007 Mr Pursani’s Head of Service realised that he had misread the email from the Human Resources department stating the cost of Mr Pursani’s early retirement, and had also misunderstood the decision making procedure. He now took the view that the cost could not be met from the Service’s budget.  Mr Pursani was told immediately and it seems that he understandably took it badly as that night he sent an email apologising for his reaction.

7. The next day, the Head of Service responded, also apologetically. Mr Pursani was also told that the next step was to approach the Director of Organisational Development.

8. The request was then referred to the correct decision makers, the Director of Organisational Development in conjunction with the Head of Finance.  

9. On 16 July 2007 the Director of Organisational Development wrote to the relevant HR manager, stating that it was highly unlikely he would agree to the request on the basis of what was then known.  

10. On 13 September 2007, following his return from leave, Mr Pursani was told by the Head of Service that there had been an informal conversation with the Head of Organisational Development “before any formal request from the Directorate was put forward.”  However, the indication was that Mr Pursani would not be granted early retirement on compassionate grounds because the Director of Organisational Development’s view was that “the cost would not be acceptable in the current financial position”. 

11. Mr Pursani took four months of unpaid leave from 22 October 2007 to 21 February 2008.

12. On 2 January 2008 Mr Pursani emailed his Head of Service asking if his application for early retirement could be revisited.  The reply, on 30 January, was that the Head of Service had been advised that the financial position of Camden had not changed to the extent that a discretionary payment was any more likely than before. Mr Pursani was told to let the Head of Service know if he wished to re-present a request for early retirement of compassionate grounds but the Head of Service said he expected success to be highly unlikely. On 2 February 2008 Mr Pursani replied stating that he would give his response in due course.  

13. On 10 February 2008 Mr Pursani’s wife died.

14. Mr Pursani continued in post until 26 June 2009, when he resigned.

15. In February 2010 Mr Pursani requested the release of his deferred pension benefits on compassionate grounds.  He supplied income and expenditure details and other supporting information.

16. Camden wrote to Mr Pursani on 18 March setting out his circumstances against the criteria laid down in the policy.  His request was denied – by reference to his circumstances rather than cost, which was not mentioned. 

17. On 30 March 2010 Mr Pursani requested the release of his deferred pension benefits on compassionate grounds from 2007 be considered under the Scheme’s IDRP.

18. On 14 April 2010 his first stage IDRP appeal was not upheld. It was also reaffirmed that in 2007 it had not been in the operational or financial interests of Camden to apply discretion and release his pension.  It was also confirmed that as he had not been offered a deferred pension in the intervening periods, he had not been able to appeal for its early release.

19. On 10 June 2010 the first stage decision was appealed to the second stage of the IDRP where the Stage two officer asked that the matter be re-examined, as he did not consider that discretion had been exercised reasonably.

20. On 16 September 2010 the Deputy Director of Finance wrote to Mr Pursani to say that she had upheld his appeal for the release of his deferred pension benefits on compassionate grounds.  She overturned the initial decision and backdated his benefits to the date of his application. 

21. Mr Pursani’s deferred pension benefits were released early from 18 March 2010 at an actuarial cost to the LGPS fund of £82,495.17. 

Summary of Mr Pursani’s position  
22. Mr Pursani believes that he was wrongly denied access to the Scheme’s IDRP whilst still an employee of Camden in 2007. He points to Camden’s own procedures in relation to Regulation 31(1) of the Local Government Pension Scheme, the Government Actuary’s Department (GAD) guidance and to guidance from The Pensions Advisory Service (TPAS).
23. Section 1.1 of Camden’s procedures in relation to the release of benefits on compassionate grounds state that: “Under Regulation 31 of the LGPS Regulations 1997, the Council has the discretion to pay retirement benefits without actuarial reduction on compassionate grounds to existing employees who wish to retire early (with the council’s agreement) under the “85 year rule” and to former employees applying for the early release of frozen benefits”. 
24. The GAD guidance states that: “The sense of Regulation 31 (1) of the LGPS indicates that elections for early retirement pensions are only made after the member has left employment. Regulation 31 (2) of the LGPS refers to the ‘employing authority or former employing authority’, which might indicate that elections under Regulation 31 (1) of the LGPS can be made by an active member...For the purposes of this note, practitioners should treat an active member’s election under Regulation 31 (1) of the LGPS as being made on the first day after the member’s employment ends.” 

25. By not providing him with information about his entitlement to contest the decision under IDRP, Camden failed to comply with their obligations under Section 50 of the Pensions Act and Regulations 97 and 98 of the Scheme.
26. He says that had he been given access to the Scheme’s IDRP in 2007 then he would have appealed Camden’s decision not to release his benefits. 

27. Had he been able to appeal the decision under the Scheme’s IDRP, as he was in 2010, his request may have been upheld, as in 2010 it was, and his early retirement on compassionate grounds could have been granted in 2007.

28. He was also denied access to the Pensions Advisory Service and ultimately the Pensions Ombudsman, had the application failed at all IDRP stages.

29. Either way Camden cannot claim to have reached a reasonable decision because they did not fully consider his application under their own criteria as is legally required.  He points to way that his 2010 application was considered as evidence. Nor can Camden demonstrate that they exercised discretion reasonably in all the circumstances.
30. He continued to submit further evidence to support his initial application into 2008, including a significant change in the support that he had to offer to his wife.
Summary of Camden’s position  
31. Camden determines the joint approval for the compassionate release of pension benefits and the condition for existing employee applications. They say this is to protect the financial integrity of the Local Government Pension Scheme fund, which would otherwise be jeopardised if decided by managers generally.

32. Mr Pursani was given a decision as to what the likely outcome would be if he then resigned and applied for the release of his benefits from the LGPS. This was not an informal decision and was taken in line with their procedures. Details of the application were passed to the Director of Organisation Development who considered that early release of pension was not in the Council’s financial or operational interests. If the application had been approved by the Director of Organisation Development it would have gone to the Director of Finance for the second approval. 

33. Mr Pursani would have been able to access the IDRP by resigning, obtaining his deferred retirement benefits and then applying to the Scheme for the early release of his deferred benefits retirement on compassionate grounds.

34. Camden also gave him the opportunity to revisit the decision outside the IDRP process whilst he was still employed and were still in communication with him up until the death of his wife in 2008. They did inform him, however, that the original decision was unlikely to change.
35. Mr Pursani never asked them to revisit the decision after the Head of Service advised him that the financial position of Camden had not changed to the extent that a discretionary payment was any more likely than before, and he continued to be a Camden employee until his resignation in 2009.

36. They also say that Mr Pursani’s application was presented as and considered as a compassionate application whereby, if agreed, the LGPS fund would meet all additional costs. There was no cost neutral reduced pension to offer to Mr Pursani on the basis of early voluntary retirement at the employer’s consent. Mr Pursani was close to the 85 year rule, so the reduction to his pension would have been relatively small, and the additional cost to the LGPS fund would have still been £72,000 for retirement before age 60.    

37. They believe that the mistake (informing Mr Pursani that his early retirement on compassionate grounds had been granted, when it had not) did not amount to maladministration, given that it was realised and rectified when local management and local HR processed the application in line with the guidance.

38. As requested by the Head of Service, the local HR Department referred the details of Mr Pursani’s application to the Director of Organisation Development for corporate consideration. However, Camden now says that in 2007 their HR function transformed to a centralised model and processes were changing accordingly. The need to submit applications through the Employment Strategy and Policy team was merely for an old ‘Best Value Performance Indicator’ assessment on the number of overall early retirements and had no bearing on Mr Pursani’s case. Nevertheless, the HR role was to present details for the Director of Organisation Development to determine and to forward to the Director of Finance for any second approval and this was fulfilled by the Head of HR for Children Schools and Families.. 

Conclusions

39. Mr Pursani's complaint has three parts; the first that he was misled into thinking that he had been granted early retirement by Camden, the second that Camden incorrectly refused his application for early retirement in 2007, and the third that they did not allow him access to the Scheme’s IDRP. In effect he says that if he had been allowed access to the IDRP then he would have been granted the early release of his pension on compassionate grounds on appeal.

40. It clearly constitutes maladministration to have originally informed Mr Pursani that he would be granted his pension early, on compassionate grounds, when in fact his Head of Service had misunderstood the decision making process and not fully read the relevant documentation presented to him. This was compounded by the fact that the rules on release of pension on compassionate grounds are that it is a decision for the Director of Organisational Development in conjunction with the Head of Finance, not the Head of Service. 
41. Understandably the error was distressing for Mr Pursani and would have led to a loss of confidence in Camden’s ability to fairly administer Mr Pursani’s requests for early retirement both in 2007 and 2010. I make an appropriate award below.

42. There is an inconsistency in the way that the 2007 refusal has been described. The Head of Service originally told Mr Pursani that only an informal conversation with the Head of Organisational Development had taken place.  It is now described as having been a decision made following the proper process, but in advance of Mr Pursani leaving to give him an indication of what would happen if he did.  It would have been better for Camden to have been clear in their own minds and to Mr Pursani what they were doing.  I do not think they were, but I accept that the effect was that the application was rejected on proper grounds.  

43. Camden is bound by Regulations and these allow it a number of discretionary powers. One of these is the early release of benefits on compassionate grounds.  One of the factors that were relevant under Camden’s policy was its financial interest.  The significant cost in Mr Pursani’s case was not outweighed in Camden’s view by any advantage to them or by Mr Pursani’s circumstances.  It is not for me to substitute my own decision if Camden have reached one that is within the range of decisions that a reasonable decision maker could reach.  Consequently, I do not uphold this part of the complaint.

44. I say this noting that the Deputy Director of Finance did uphold his appeal for the release his deferred pension benefits on compassionate grounds in September 2010.  She did so influenced by new evidence from the Occupational Health Provider that the opportunities for gainful employment were severely limited for the foreseeable future. This evidence was not available or applicable in 2007 as the application was considered on the grounds of acute financial hardship, along with supporting compassionate criteria preventing gainful employment. The eventual decision was in line with Camden’s policy concerning early payment on compassionate grounds to ex-employees.  The fact that it was granted in 2010 does not undermine the decision to refuse it in 2007. 
45. The third part of the complaint is that Mr Pursani has suffered an injustice as a result of not been given access to the Scheme’s IDRP in 2007. Camden seem to say that Mr Pursani could have gained access to it by resigning and having his application formally rejected.

46. In my view there was nothing stopping Mr Pursani from using the Scheme’s IDRP in 2007, without resigning.  The Regulations (100) (1) of the Local Government Pension Scheme Regulations 1997) cover a general disagreement about a matter in relation to the Scheme between a member and a Scheme employer.  If Mr Pursani’s application had been refused whether formally or informally, the disagreement potentially existed.
47. However, Regulation 98 only applies to decisions made under regulation 97.  Those decisions are only made after a person has left the Scheme.  So in Mr Pursani’s case there was no strict requirement to bring the existence of the IDRP to his attention when he was still in employment. Most importantly, it is clear that in 2007 he would not have been given the pension by Camden, even if he had applied through IDRP.  
48. It follows that there was no requirement to bring the existence of my office and the Pensions Advisory Service to Mr Pursani’s attention either when his application was refused or after.  There should have been a clear reference to both in the Scheme literature, and our services are publicised elsewhere – so Mr Pursani could have found his way to either of us.
49. So I do not uphold this part of the complaint.
50. Finally I accept that Camden was still in contact with Mr Pursani after his initial request was turned down and there was always the option for him to revisit the decision if he wished, However, I also accept that he was unable to pursue the matter as his domestic situation at the time was understandingly pressing on his time and emotions. 
Directions
51. Within 28 days of this Determination Camden are to pay Mr Pursani the sum of £800 in recognition of the non financial injustice caused by mishandling his initial request for early retirement in 2007.
TONY KING 
Pensions Ombudsman 

27 June 2012 

� � The “85 year rule” referred to later in this determination does not appear after 2005, although it continued to apply under the transitional amending regulations (The Local Government Pension Scheme (Amendment) (No 2) Regulations 2004).
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