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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J C Price

	Scheme
	Towry Self Invested Personal Pension Policy No: 610255 (the SIPP)

	Respondent
	Towry Pension Trustees Limited (Towry)


Subject

Mr Price complains that Towry, in their capacity as the SIPP administrator, on receipt of his transfer instructions in December 2009, allegedly failed to make him aware that as a small proportion of the SIPP assets had been invested in a hedge fund which was difficult to encash, they would sell the remaining assets of the SIPP immediately and deposit the proceeds in a cash account bearing a negligible rate of interest until the hedge fund investment could be sold. By denying him the opportunity to remain fully invested until all the SIPP assets could be sold at the same time in March 2010, Mr Price considers that he has consequently suffered an actual financial loss of several thousand pounds.  

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Towry because they have an ongoing responsibility to make clear to Mr Price in written and verbal communications what actions they were proposing to take as the transfer progressed. Failure to do so constitutes maladministration which denied Mr Price the opportunity to decide whether or not he wanted the SIPP assets to be sold in the way which Towry did.

DETAILED DETERMINATION

Material Facts

1. Mr Price had accepted the recommendation of his independent financial adviser (IFA), Mr M, to set up the SIPP in July 2006 and transfer the benefits available to him from a previous pension arrangement into it. He chose to receive 25% of the transfer fund as an immediate tax free cash lump sum and a regular income from the residual on a drawdown basis.

2. At the time of SIPP establishment, Mr Price signed a Discretionary Investment Management & Advisory Agreement (DIMA) instructing Towry to manage the SIPP investments on a discretionary and advisory basis. By doing so, he had given Towry permission to buy and sell investments for the SIPP at their discretion without first seeking his approval. 

3. Paragraphs 7 and 8 of the DIMA stated that: 
“7. Unless you give us written instructions to do so, we will never invest your money in options, warrants or other derivatives or in Penny Shares or investments which are not readily realisable. We will not commit you to underwriting any issue or offer for sale of securities. Our services may include advice on investments relating to or executing transactions in units in unregulated collective investment schemes. With such vehicles, the funds may take longer to realise and in exceptional circumstances up to 6 months.

8. We may from time to time accept requests to carry out specific transactions in investments which are under discretionary management. We will only be able to act upon such requests if we decide that we are able to accept them. In certain circumstances, it may be necessary to carry out the orders over a period of time. We reserve the right to reject requests.” 

4. In June 2009, Mr Price signed a form requesting Towry to pay the SIPP transfer value as cash to a personal pension scheme with AVIVA. The form was signed by AVIVA on 3 December 2009 and Towry’s SIPP department received it on the following day.
5. Towry sold those SIPP assets which were readily realisable (approximately 95% of the fund) at the earliest opportunity and saved the proceeds in a cash deposit paying a negligible rate of interest. 
6. The residual SIPP fund was invested in the Towry Law Long/Short Select Fund, a fund of hedge funds. Its investment policy along with the key features for buying and selling units in it can be found in a June 2008 supplement to its prospectus, the relevant sections of which have been reproduced in the Appendix below.
7. On 10 December 2009, Towry informed AVIVA during a telephone conversation that they expected to be in a position to carry out the transfer by the end of December as soon as all the SIPP assets had been disinvested.
8. In January 2010, AVIVA asked Towry why the SIPP transfer had not yet taken place. Towry replied that it was being delayed because the assets invested in the Towry Law Long/Short Select Fund were difficult to encash and would take two to three months to realise in line with paragraph 7 of DIMA. Furthermore, as Mr Price had been drawing an income from the SIPP, Towry said that they could not transfer in advance to AVIVA the SIPP assets which had already been sold because HM Revenue and Customs (HMRC) did not permit a partial transfer of crystallised funds.

9. The SIPP assets in the Towry Law Long/Short Select Fund were eventually sold in March and a transfer value of £104,301was paid to AVIVA on 12 March 2010. 

Summary of Mr Price’s position  
10. The DIMA did not state that Towry could sell the SIPP investments in tranches and at different times on receipt of disinvestment/transfer instructions.

11. If Towry had informed him of their intention to immediately sell the liquid SIPP assets before proceeding, he would have asked them not to do this and wait until all the assets could be sold at the same time.  
12. Towry’s argument that it was prudent to sell the liquid SIPP assets immediately to protect him from a possible fall in the markets did not apply to him because:
· This was an actual and not a hypothetical situation where the stock markets did not fall but rose substantially;

· He had signed the transfer form about six months before sending it to Towry demonstrating that he was in no immediate rush to sell; and

· He had no intention of avoiding exposure of the SIPP fund in the markets during the transfer. The fund was being transferred to another pension arrangement also investing in the stock market.        

 Summary of Towry’s position  
13. They have fully complied with Mr Price’s instructions by selling the SIPP assets and transferring them to AVIVA. 
14. The DIMA clearly states that a delay of up to six months may occur in selling certain unregulated investments. In their view, this applied to a hedge fund such as the Towry Law Long/Short Select Fund which was regulated by the Irish Financial Services Regulatory Authority. The hedge fund element of the SIPP could not therefore be realised within the same time scales as the rest of the SIPP assets.   

15. On receipt of disinvestment instructions, their standard procedure (which has not been formally documented) would be to sell the liquid assets immediately and deposit the proceeds in an interest bearing account until such time as the illiquid assets (if any) could be realised.
16. They were not prepared to take the risk that markets might not fall during the transfer process. By following their standard cautious procedure adopted in relation to retirement funds, they have consequently minimised Mr Price’s exposure to investment risk. If they had not done this, Mr Price would now be complaining that they had failed to protect the value of the SIPP investments if the markets had fallen. 

17. The “wealth adviser” assigned to Mr Price would have been responsible for informing him how the SIPP assets would be disinvested. As Mr Price had previously declined advice from the “wealth adviser”, preferring to rely on his appointed IFA, Mr M, they did not give him such advice. The onus was on Mr M, a former Towry employee, to be fully conversant with the terms and conditions of both the SIPP and DIMA and also the HMRC rules pertaining to partially crystallised pension funds so that he could advise his client properly.  

18. Mr Price had completed the SIPP transfer documentation in June 2009 but did not send it to them until December 2009. If it had been returned earlier, then the transfer could have been completed well before the end of 2009.
19. There is no basis contractual or otherwise (and in particular under the DIMA) to substantiate the assertion made that Towry have an ongoing duty to inform Mr Price of all actions they were proposing to take during the course of the SIPP transfer. 
20. Towry did not receive any instructions from Mr Price or his IFA to defer the liquidation of the SIPP assets until they could all be sold at the same time.
21. Neither AVIVA nor Mr Price (and his IFA) instructed Towry to act differently as soon as they had learnt in January 2010 the reasons for the delay to the SIPP transfer.    

22. There is consequently no valid or legal foundation for upholding this evidently opportunistic and hindsight driven complaint made by Mr Price. 

Conclusions

23. According to section 146 (1) (a) of the Pension Schemes Act 1993, I may investigate and determine a complaint made to me by or on behalf of an actual or potential beneficiary of an occupational or personal pension scheme who alleges that he has sustained injustice in consequence of maladministration in connection with any act or omission of a person responsible for the management of the scheme, Mr Price’s application as summarised above is therefore within my jurisdiction and should be investigated by me (and not the Financial Ombudsman’s Service).  

24. Mr Price has said that he would have taken appropriate action to prevent the immediate disinvestment of the majority of the SIPP assets by Towry had they told him what they were intending to do on receipt of his transfer instructions. Towry has responded that they were under no obligation to tell him after he had declined the services of their “wealth adviser”. Furthermore, they consider that paragraph 7 of the DIMA should have adequately drawn to his attention that certain investment funds could be difficult to realise with some taking up to six months.
25. Notwithstanding this, I do not share Towry’s view that they do not have an ongoing responsibility to make clear to Mr Price in subsequent written and verbal communications what actions they were proposing to take as the transfer progressed merely because he had appointed his own IFA.  Providing details of their disinvestment procedure is not, in my view, giving financial advice but only information which did not need the involvement of “the wealth adviser”.   
26. I therefore consider Towry’s failure to inform Mr Price on how they proposed to disinvest the assets in order to carry out the SIPP transfer constitutes maladministration which denied him the opportunity to decide whether or not he wanted the SIPP assets to be sold in this way.  

27. In the alternative there was in any case maladministration because Towry erroneously informed Mr Price indirectly (via AVIVA and his IFA) that the SIPP transfer was likely to be finalised by the end of December 2009.  As a result even if I am wrong and there was no requirement to advise about transfer delay; Towry are liable because they told Mr Price that disinvestment would be over a shorter period than it actually was thereby denying him opportunity to consider instructing a different form of disinvestment timetable.
28. In my view, Towry cannot rely on the fact that Mr Price’s IFA was a former Towry employee and should therefore have been familiar with their office procedures to absolve them from the obligation to provide correct information about disinvestment timetables. 

29. I also disagree with their view that section 7 of the DIMA adequately brought to Mr Price’s attention that there might be a delay in selling all the SIPP assets. That section clearly envisages that prior to purchase of investments that would not be readily realisable the client’s permission would be sought.  It seems agreed here that whilst the Towry Law Long/Short Select Fund was not readily realisable; Mr Price’s permission was not sought before his funds were invested in it.  This gives further weight to the argument that Towry had an obligation to tell him of potential for delay when he requested fund transfer.  
30. In addition or in the alternative, it is a different reason for upholding Mr Price’s complaint that there was maladministration by Towry that lead to his loss.  Quite simply as Towry failed to tell Mr Price prior to purchase that some investments would take longer than might normally and reasonably have been anticipated to sell; Mr Price had no opportunity to plan or instruct Towry what to do to counter any adverse effect upon him of the consequent sale delay when he instructed the transfer.  
31. I also note that the SIPP valuation report as at 31 December 2009, prepared after the liquid SIPP assets had been sold, (relevant details have been reproduced in the Appendix below) showed that about 86% of the residual fund was invested in ”Uncorrelated Strategies”. The commentary for this asset class in the report clearly states that managed futures, a type of derivative, had been added to their uncorrelated strategies exposure.   Again it seems Mr Price’s permission should have been sought prior to his funds being placed into this investment.  
32. It is of course always difficult speculating as to what might have happened in different circumstances. Having considered all the available evidence carefully, I am  however satisfied that Mr Price would have, more likely than not, asked Towry to defer disinvesting the liquid element of the SIPP assets until the hedge fund investment could be sold if he had known the true position.  As he states he was never intending to disinvest from equities into cash.  It follows it is more likely he would have requested all asset sales be deferred rather than have part of his funds held in cash.
33. I have therefore made a direction, below, aimed at remedying that injustice suffered as a result of the maladministration identified. 

34. Mr Price has requested that I assume a higher level of asset growth such as would have accrued at AVIVA rather than award interest on the transfer value to account for the period his complaint has been unresolved.  I do not consider this appropriate as he has not established such loss nor would it be foreseeable. 

Directions 

35. Within 28 days of the date of this determination, Towry shall calculate the difference between the notional transfer value available to Mr Price assuming all the liquid SIPP assets had been sold on the same day as the hedge fund assets in March 2010 and the actual amount transferred of £104,301 and pay this amount into Mr Price’s AVIVA personal pension with interest, calculated using the base rate for the time being quoted by the reference banks, from 12 March 2010 to the date of actual payment.
JANE IRVINE

Deputy Pensions Ombudsman

27 April 2011 

APPENDIX

Relevant Paragraphs Taken from the Towry Law Long/Short Select Fund Supplement to the Prospectus dated 3 June 2008
Investment Policies

The Fund is a fund of funds that, in order to achieve the investment objective will invest a substantial portion of its assets in professionally managed collective investment schemes (CIS)….

The CIS may employ a wide variety of active and passive investment strategies. These investment styles, and the markets in which they trade, shall enable the Fund to gain exposure to a very broad range of investments….

The CIS in which the Fund may invest may be listed/unlisted, regulated, unregulated, open-ended, limited liquidity, closed-ended, limited partnerships, leveraged and unleveraged which shall be domiciled in, but not limited to, the United Kingdom and Europe…..

The Fund may also invest in financial derivative instruments for, investment purposes, efficient portfolio management and for hedging…...

Key Information for Buying and Selling       
Business Day

Any day (except Saturday or Sunday) on which the banks in both Ireland and the UK are open generally for business, or such other day as the Manager may, with the consent of the Trustee, determine and notify to Unit holders.

Dealing Day

Monthly, on the last Business Day of the month

Dealing Deadline     
Notification of dealing must be received no later than 5.30 pm (Irish time) 51 days prior to and not including, the next relevant Dealing Day.

Settlement Date   

In the case of applications, 47 Business Days after the relevant Dealing Day

The Manager may, at its sole discretion, settle applications sooner. 
In the case of repurchases, 95 days after the relevant Dealing Day (assuming the receipt of the relevant duly signed repurchase documentation)

The Manager may, at its sole discretion, settle repurchases sooner.
---------------------------------------------------------------------------------------------------------------Relevant Sections Taken From the SIPP Valuation Report as at 31 December 2009

Asset Allocation Sector as at 31 December 2009

Cash



14.4%

Uncorrelated Strategies         85.6% 

Total



100.0% 
Half Year Asset Class Commentary – to 31st December 2009
The HFRX Equity Hedge Fund Index rose by about 7% over the period while our Long Short exposure rose by about 4%.....

Our managers have been long of risk assets such as equities, corporate bonds and commodity currencies which have done well. Traded Volatility was fairly flat over this period, as implied volatility traded near its long term average with little variation. This investment should perform well in difficult times for financial assets. We have also added Managed Futures to our uncorrelated strategies exposure to provide further diversification…..
---------------------------------------------------------------------------------------------------------------      
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