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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr D Johnson

	Scheme
	Civil Service Compensation Scheme (CSCS)

	Respondents
	The Cabinet Office
The Ministry of Defence


Subject

Mr Johnson has complained that the compensation he received when he was made redundant was reduced because he was within three years of his normal retirement age. He argues that this is in breach of age equality legislation.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Cabinet Office because the application of tapering was in breach of the non-discrimination rule.
DETAILED DETERMINATION

Material Facts

1. Mr Johnson was made redundant in April 2007. He was then aged 57 and one month. Under Rule 5.1 of the CSCS the lump sum compensation payment paid to an individual who is within three years of normal retirement age is reduced by one-thirty sixth for each month of service within the three year period, counting any part of a month as a full month. Mr Johnson’s lump sum compensation payment was reduced.

2. In 2008, the Employment Tribunal (ET) found that certain aspects of the CSCS were discriminatory (J M Wallis & Others v The Cabinet Office & Others). As a result, tapering was removed with effect from 16 July 2008 (the date of the ET judgment).

3. In the Wallis case, the ET found that, so far as the lump sum compensation payment was concerned, the only difference between Mr Wallis and his younger comparator was their age. The ET then went on to consider whether there was an objective justification for tapering the lump sum and concluded that it was not a proportionate means of achieving a legitimate aim. It was not satisfied that there was a legitimate aim (a bridge to retirement and avoidance of a “cliff edge”), but, even if there had been, this was not a proportionate means of achieving it. The ET commented that the tapering provisions meant that those affected were deprived of money their comparators would get at a time when they were likely to need it, because they were facing a difficult future without immediate payment of pension and the likelihood of not being able to find alternative employment. The ET said that tapering seemed to be a cost saving exercise and that case law had established that this was insufficient justification on its own. It decided that Mr Wallis had made out his claim in respect of age discrimination with regard to the lump sum compensation payment.

4. Mr Johnson argues that the difference in compensation paid to him and that paid under the revised CSCS terms is in breach of the Employment Equality (Age) Regulations 2006. He is seeking an additional payment of £1,527.45 to bring him in line with a comparator aged 50 at the date of leaving.

5. The Cabinet Office say that, because ET decisions do not create a precedent, they were not compelled to follow the outcome of the Wallis case for others. They say that, at the time, they had already begun a review of the CSCS and had proposed to change the tapering provisions. The Cabinet Office say that, following Wallis, they backdated the change to the date of the ET decision and extended it to those individuals who had already brought claims to the ET or raised grievances. They say they consider it entirely reasonable to apply a cut-off and to choose the date of the ET decision as the cut-off date. The Cabinet Office say that it was open to Mr Johnson to challenge the terms of his dismissal in accordance with the age discrimination legislation by making a claim to the ET within three months of leaving, but he did not. They note that, if he done so, he would thereby have benefitted from the amended rules. The Cabinet Office do not consider that there has been any maladministration, which they say requires some element of carelessness or fault on their part, in applying the tapering provision until it was successfully challenged.

6. The Employment Equality (Age) Regulations 2006 (SI2006/1031) came into force from 1 October/December 2006. Regulation 3(1) stated,

“For the purposes of these Regulations, a person (“A”) discriminates against another person (“B”) if –

(a)
on grounds of B’s age, A treats B less favourably than he treats or would treat other persons ...

and A cannot show the treatment or, as the case may be, provision, criterion or practice to be a proportionate means of achieving a legitimate aim.”

7. Regulation 11(1) stated,

“It is unlawful, except in relation to rights accrued or benefits payable in respect of periods of pensionable service prior to the coming into force of this Regulation, for the trustees or managers of, or any employer in relation to, an occupational pension scheme to discriminate against a member or prospective member of the scheme ...”

8. Schedule 2 to the Regulations defined the terms used in Regulation 11 and contained the exemptions relating to pension schemes. It also contained the “non-discrimination rule”, whereby “every scheme shall be treated as including a provision ... containing a requirement that the trustees or managers of the scheme refrain from doing any act which is unlawful by virtue of regulation 11”.

Conclusions

9. The Employment Equality (Age) Regulations 2006 (SI2006/1031) came into force from 1 October/December 2006 and, therefore, were in force when Mr Johnson was made redundant. Schedule 2 to the Regulations contained the non-discrimination rule. The effect of this was to allow the CSCS to be treated (from 1 December 2006) as if it contained a rule requiring the managers of that scheme to refrain from doing any act which was unlawful by virtue of Regulation 11. In other words, the CSCS was to be treated as if it contained a rule which prohibited age discrimination.

10. The ET was not persuaded that there was objective justification for the use of tapering and that Mr Wallis had made his case for age discrimination. I see no reason not to reach the same conclusion in Mr Johnson’s case. The application of the taper was, therefore, in breach of the non-discrimination rule. This would also have been the case when Mr Johnson left employment in 2007. I do not find the argument that it is not maladministration to act in breach of a scheme rule unless and until this is challenged particularly attractive.

11. The Cabinet Office argue that I must find some carelessness or fault on their part in order to find maladministration. Maladministration is not a statutorily defined term and has been said to “include aspects of faulty or incompetent administration falling short of the breach of any legal duty or obligation”. I do find that applying the taper in breach of the non-discrimination rule was faulty administration amounting to maladministration. Mr Johnson received less by way of compensation lump sum than was his due and I uphold his complaint.
Directions

12. I now direct that, within 21 days of the date of this determination, the Cabinet Office will arrange for Mr Johnson’s compensation lump sum to be recalculated on an untapered basis and pay him the balance, together with simple interest at the rates quoted for the time being by the reference banks.

JANE IRVINE 

Deputy Pensions Ombudsman 

24 January 2011 
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