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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr M J Middleton

	Scheme
	Price and Company Pension Fund (the Fund)

	Respondent
	Seymour Mullens & Co Ltd (Seymour Mullens)


Subject

Mr Middleton alleges that delays incurred by Seymour Mullens, the Fund adviser, in undertaking administrative tasks relating to the transfer of his share of the Fund assets to another pension arrangement have resulted in a significantly lower amount being transferred.   
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against Seymour Mullens because the evidence shows clearly that it has occasionally failed to carry out duties it owed to Mr Middleton with sufficient care whilst carrying out the transfer.  This failure has not caused him any actual financial loss but it has caused him considerable distress and inconvenience.
DETAILED DETERMINATION

Material Facts 
1. The Fund originally comprised of three Friends Life (formerly AXA) personal pension plans belonging to Messrs Middleton, K T M and A T R F with shared assets including a property.    

2. Mr Middleton has received both a tax free lump sum and income drawdown payments (since May 2005) from the Fund.

3. In December 2006, Mr K T M decided to seek advice from Seymour Mullens on how Mr Middleton’s share of the Fund assets could be transferred to another pension scheme without having to sell the property.  
4. Seymour Mullens advised him that this goal could be met by:
· A sale of all the other Fund assets;

· The expected rental income due from the property up to 13 May 2007, Mr Middleton’s 65th birthday and the pre-agreed date between the Fund members by which the transfer should take place; and

· A loan against the property.     

5. It also informed him that, providing all the members consented, it would:

 “…proceed with a valuation of the property shortly… then complete final figures and proposals for the achievement of your aim.”     

6. The Fund assets, apart from the property, were sold in February 2007 and held as cash in a deposit recommended by Seymour Mullens.
7. In May, Seymour Mullens informed Mr Middleton that Friends Life’s independent surveyor had valued the Fund property at £675,000 on 30 March 2007 but not yet submitted the report which Friends Life required in order to prepare Fund statements for each member. It notified him in June that on its recommendation, the Royal Bank of Scotland, agreed to make a loan to the Fund. 
8. This offer was rejected and on 26 October.  Mr Middleton informed Seymour Mullens that a loan had been secured with HSBC and there should soon be sufficient cash to pay the transfer value available to him from the Fund.   
9. On 13 December, Seymour Mullens requested Fund transfer discharge forms from Friends Life and informed Mr Middleton that:
“Once we have reached agreement on this matter and you have signed the documentation, Friends Life will prepare a full set of accounts showing exactly how your eventual transfer value will be calculated.”

……the last valuation…is £316,769.86 and, bearing in mind this can now only be affected by further interest on the cash and possible additional rental income on the property,….would expect a small increase.
…..it would probably suit us both if we have a meeting early in the New Year for discussion of the final destination of your pension fund and the investment spread.”  

10. Friends Life sent the discharge forms on 14 December to Seymour Mullens but they were lost during transit in the post and were re-sent on 15 February 2008 along with a statement showing Mr Middleton’s current Fund value to be £316,967. The covering letter said that the last annual valuation of the Fund assets (apart from insured funds) had been carried out on 16 May 2007 and:   
“The member’s share of the… Fund will increase with the addition of rental income monies but this will only be reflected on the statement of investment after the annual accounts for the Fund have been produced…”
11. One of the discharge forms was a member’s agreement which included the following paragraphs:

“The Price & Co Pension Fund

Annual Renewal Date: 17 May
We, the members of the Price & Co Pension Fund agree to Mr Middleton leaving the Fund before the next renewal date by using the cash available in the Fund. The transfer value is to be calculated using:

The last available unit price as at 16 May 2007

A new unit price at the transfer date. It is understood that the Fund will be charged for this….”    

All the members signed this form in April 2008 and requested that the transfer value available to Mr Middleton should be calculated using a new unit price.

12. Mr Middleton sent the completed discharge forms on 14 April to Seymour Mullens and asked that the transfer value be calculated “on the basis of a current value of liquid funds, together with the valuation of the property established last year.”    
13. Seymour Mullens forwarded these forms to Friends Life on 15 April and informed it that Mr Middleton no longer wished to purchase an annuity with AEGON (its recommended annuity provider) using his share of the Fund assets and that his independent financial adviser (IFA),Brown Shipley, would provide new Fund transfer instructions (on 17 April).    
14. Seymour Mullens made it clear to Friends Life on 23 April the importance of preparing Fund valuation statements as quickly as possible.       

15. On 28 April, Friends Life notified Seymour Mullens that a new property valuation was needed because the last one had been carried out more than six months ago. Seymour Mullens disputed this view but Friends Life reaffirmed its stance on 14 May and suggested that its surveyor perform a “desktop” rather than a full valuation of the property to save time.
16. Seymour Mullens agreed to this suggestion and Friends Life notified it on 10 June that the new property valuation was £550,000.       

17. Friends Life notified Brown Shipley on 20 June 2008 that a transfer value of £282,882 would be paid into Mr Middleton’s new pension plan (by telegraphic transfer).    

Summary of Mr Middleton’s Position

18. Seymour Mullens was asked to carry out the administrative tasks relating to the Fund transfer.

19. It was Messrs K T M and A T R F who were responsible for rejecting the Royal Bank of Scotland loan offer and arranging the loan against the property with HSBC instead. The loan had taken several months to set up because HSBC insisted that the lease on the property be extended by a further two years to cover the loan period before it was prepared to offer one.   
20. At no time prior to the completion of the Fund transfer had he been made aware by Seymour Mullens (or Friends Life) that a property valuation more than six months old could not be used in calculating the Fund transfer value available to him. It has always been his belief that the 2007 property valuation figure would be used and if he had been told otherwise, he (and the other Fund members) would have acted to ensure that the six month deadline was met when arranging the loan.

21. Mr Middleton says that:

“Seymour Mullens had dealt with a number of issues relating to my pension funding but had never presented me with an engagement letter. If I had been dealing directly with the transfer of my fund, I would naturally have corresponded directly with AXA/FL.
I had believed that, as pension advisers, Seymour Mullens were professionally competent to deal with my transfer and would carry this out in an efficient and timely manner. It is a damning admission that Seymour Mullens have admitted that they saw no reason for dealing with the transfer as any matter of urgency.
Seymour Mullens should have prepared themselves in advance of the receipt of the loan finance so that completion of my exit payment could be made immediately on receipt of the loan. In doing so they would, or should have, become aware of the AXA/FL requirement for a revised valuation in 2007 if the payment had not been made by 30 September 2007.”          

Summary of Seymour Mullens’ position  
22. It has been appointed by the members solely to provide advice relating to the management of the Fund.  

23. Its only obligation to the members is to ensure that the Fund has sufficient liquid assets for them to transfer out their share of the Fund assets (as shown in a document entitled “Consent of the Members of the Price & Co Private Pension to Income Withdrawals”) and it is not responsible for providing any additional assistance.
24. There is no evidence to support Mr Middleton’s assertion that it had been asked to carry out the administrative tasks relating to the Fund transfer. The onus was therefore on Mr Middleton to ensure that the transfer was completed on a timely basis.
25. It says that:  

“Once the scheme had sufficient cash Mr Middleton could transfer at will. Indirectly our efforts must have assisted Mr Middleton as his transfer was conditional on sufficient cash being available.

Whilst we were representing the scheme’s interest our advisers were keen for there to be a good working relationship with all the scheme members. As such we tried to keep scheme members informed of developments that affected them….it would be unwarranted to construe a more formalised business relationship existed.”

26. It would have breached Financial Services Authority’s rules relating to information disclosure, client agreements and suitability reports and acted for free if it had offered to handle Mr Middleton’s Fund transfer. 

 Summary of Friends Life’s Position

27. The Fund documentation clearly states that a current property valuation is required in order to complete a Fund transfer. The Fund members (and Seymour Mullens) should have received a document entitled “Self Invested Retirement Fund/Private Pension Fund – Your Questions Answered” when the Fund was established. The response to a question “When are properties revalued?” clearly states that Friends Life reserves the right to obtain a property valuation at any time this is deemed necessary and, in particular, when a withdrawal is made from the Fund resulting in the cancellation of units. At all other times it would normally assume that the property valuation remained unchanged since the last valuation date (for the purposes of calculating its management charge).

28. The Fund accounts state under point two of the notes that “Commercial property in the fund will normally only be valued …..whenever a withdrawal is made from the fund (e.g. on retirement) resulting in the cancellation of units and at all other times the statement of account will assume that the property value remains unchanged since the last valuation date.” 

29. As copies of these accounts (for the period ended 16 May 2007) had been sent to Mr Middleton and Seymour Mullens in August 2007, they ought to have known that value of the property would be subject to recalculation.
30. Mr Middleton was given the opportunity to use a backdated property valuation but he chose to use a current figure. He has also declined an invitation to submit evidence supporting his contention that the old property value should be used.

Conclusions

31. Under the Pension Schemes Act 1993, I may investigate and determine cases relating to maladministration and disputes of fact and law. Members or ex-members of occupational and personal pension schemes can complain against managers of a scheme, i.e. those responsible for the management of an occupational pension scheme.  
32. The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (SI 1996/2475) (the 1996 Regulations) extended my jurisdiction in certain circumstances to “administrators” who are concerned with the administration of an occupational pension scheme other than a person responsible for the management as defined in the Pension Schemes Act 1993. 
33. Seymour Mullens says that it had been appointed by the members solely as an adviser to the Fund and not also as an administrator to undertake the transfer of Mr Middleton’s share of the Fund. But from the evidence summarised above, I consider that it has clearly taken on duties to assist Mr Middleton in all aspects of the Fund transfer including, in particular, the administration. By doing so, I consider that it had an obligation (despite its strong protestations to the contrary) to carry out these administrative tasks efficiently and on a timely basis and any failure to do so would constitute maladministration on its part. That Seymour Mullens did not receive any remuneration to undertake these tasks and that, in its opinion, it would have infringed Financial Services Authority’s rules by offering to handle the Fund transfer, does not excuse this.      
34. I do not deem Seymour Mullens responsible for the initial delay incurred in the transfer process between June and October 2007 though. It had recommended to the members in June that the loan to the Fund should be provided by the Royal Bank of Scotland but they declined this advice and selected HSBC to be the loan provider instead. It was not until October that this loan had been established by which time, even if Mr Middleton had asked for the transfer value calculation to be based on the unit prices available at the transfer date (rather than the Fund renewal date of 16 May 2008), the Fund property value would have been subject to revaluation by Friends Life. 
35. Mr Middleton asserts that he was oblivious to the fact that that a Fund property valuation more than six months old could not be used in calculating a transfer value (if the option of a new unit price at the transfer date was selected) until after the transfer was completed. Although he may not have been told explicitly that the Fund property value would be guaranteed for six months only in such calculations, I am satisfied that Friends Life had adequately drawn to his attention through its Fund literature (c.f. paragraphs 27 and 28 above for further details) that it reserved the right to obtain a property valuation whenever a withdrawal is made from the Fund resulting in the cancellation of units. 
36. I do not therefore consider it unreasonable for me to assume that Mr Middleton would have expected that Friends Life would require a new property valuation  to determine the Fund unit price used in the calculation of the transfer value available to him. 
37. Mr Middleton asserts that he (and the other Fund members) would have arranged the loan differently if they had known that the property valuation would only be guaranteed for six months but I have seen no evidence which substantiates such an assertion.

38. There is no doubt from the evidence presented however that Seymour Mullens, after being told that the loan to the Fund had been set up, has, at times, failed in the way it carried out its obligations affecting Mr Middleton.
39. It took six weeks before Seymour Mullens requested the Fund discharge forms in December 2007 from Friends Life for Mr Middleton to complete and it has not provided a plausible reason for the delay to this request. 
40. Furthermore, it failed to pursue Friends Life much earlier for the discharge forms when it became apparent that they had been mislaid. 
41. It also mistakenly advised Mr Middleton that the Fund transfer value could not be lower than the last available figure which contradicted what was shown in the Fund literature.

42. The way in which Mr Middleton wanted the Fund transfer value be calculated, i.e. on the basis of a current value of liquid assets together with the valuation of the property established in March 2007 was not one which Friends Life offered in April 2008. The member’s agreement which he signed clearly specified the two options available and if he wanted the property value as at 31 March 2007 to be taken into account in the calculation of the unit price, the option of choosing the last available unit price as at 16 May 2007 had been open to him but he decided not to choose it.

43. In my view the delays and mistake all constitute examples of maladministration which have therefore not caused Mr Middleton any actual loss. Rather he has suffered a loss of expectation only. But I consider that he has suffered considerable distress and inconvenience as a result of the maladministration identified and I therefore make a direction below aimed at remedying that injustice. 

Directions
44. Within 28 days of the date of this Determination, Seymour Mullens shall arrange to pay Mr Middleton £250 in recognition of the distress and inconvenience caused to him.  

JANE IRVINE 

Deputy Pensions Ombudsman 

5 August 2011 
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