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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss M Bodi Ramiro

	Scheme
	New Airways Pension Scheme

	Respondents
	British Airways Plc (BA)


Subject

Miss Bodi Ramiro disagrees with the decision not to grant her ill health retirement.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against British Airways Plc because it has not interpreted the Scheme Rules correctly and, therefore, failed to consider Miss Bodi Ramiro’s eligibility for an incapacity pension correctly.
DETAILED DETERMINATION

Material Facts

1. Following a protracted period of sickness absence, Miss Bodi Ramiro’s manager met with her in April 2009. In a letter dated 18 May 2009, he wrote to her summarising the outcome of their meeting. He referred to advice received from British Airways Health Services (BAHS) in which the doctor had said Miss Bodi Ramiro was,

“Unlikely to be fit for flying or any other duties that would even require minimal exertion for the foreseeable future.”

2. Miss Bodi Ramiro’s manager outlined three possible outcomes: a rehabilitation plan, alternative employment or “Termination of Employment on the Grounds of Medical Incapacity”. He went on to say that they had agreed that, in view of the reports from Miss Bodi Ramiro’s doctors and the advice from BAHS, the first two options were not relevant. He set a termination date of 18 August 2009.

3. BA referred Miss Bodi Ramiro’s case to BAHS. In June 2009, BAHS noted,

“I reviewed [Miss Bodi Ramiro] in clinic, she brought with her all her medical reports. I have discussed her case with another doctor.

We are both in agreement that we are unable to confirm that she meets all the criteria for the NAPS ill health pension. In our opinion she does not meet the criterion of being unlikely to be able to do alternative work in the foreseeable future as defined by the pension fund.”

4. The BAHS doctor ticked the boxes ‘Is unfit to return to work’ and ‘Unfit for all duties’. 

5. Miss Bodi Ramiro’s case was referred to Duradiamond Healthcare in July 2009. In September 2009, a Dr Dyer, Consultant Occupational Physician for Duradiamond Healthcare completed a form to ‘Agree’ with the BAHS decision – “Declined as she does not meet the criterion of being unlikely to be able to do alternative work in the foreseeable future as defined by the pension fund”. Dr Dyer said,

“There are further treatment and medical management options available which may improve her physical well being and functional ability to allow her to return to some form of work within the foreseeable future (2 years). (NICE Guidelines 2007)”

6. In its notes dated 7 September 2009, BAHS said,

“Manager advised re reason does not meet IHP

The opinion of both ourselves and the external medical reviewer is that there are further treatments and medical management options available that should improve her condition to allow her to return to some form of work within the foreseeable future as defined by the pension fund of 2 years.

This is the criterion that she therefore does not meet.”

7. Rule 14 states,

“(a)
If a Member’s employment with a Participating Employer is terminated before Normal Retirement Age by that Employer on the grounds of Medical Incapacity and the Principal Company so notifies the Management Trustees, the Member is entitled to an immediate pension commencing on the date he ceased to be employed.

…

(e)
For the purposes of paragraphs (a) … Medical Incapacity means incapacity -

(i) from which the individual is unlikely to recover for the foreseeable future;

(ii) which prevents the individual from carrying out his normal duties even after reasonable adjustment; and

(iii) which prevents the individual from carrying out appropriate alternative employment where this is offered by a Participating Employer.

(f)
For the avoidance of doubt, paragraph (e)(iii) shall not apply … if appropriate alternative employment is not offered by a Participating Employer.

(g)
For the purposes of paragraph (e)(iii) appropriate alternative employment means employment which in the opinion of the Principal Employer is suitable and reasonable employment taking the Member’s skill and current salary levels into account.”

8. Rule 14(k) provides for the Management Trustees to require a person in receipt of an incapacity pension to furnish evidence of continued incapacity. If such evidence is not furnished or if the person “recovers sufficiently to be able to earn an income”, the Management Trustees may vary, suspend or revoke the pension.

9. Miss Bodi Ramiro appealed against the decision not to grant her an incapacity pension via the Scheme’s internal dispute resolution (IDR) procedure. British Airways Pension Trustees Limited (the Trustee) determined:

· BA’s medical adviser determined that Miss Bodi Ramiro did not meet the criteria for IHR because there were treatment options available which should improve her condition sufficiently to allow her to return to “some form of work” in the foreseeable future;

· all three limbs of Rule 14(e) need to be satisfied for BA to terminate employment on the grounds of Medical Incapacity;

· the medical advisers had confirmed their opinion that, with further treatment, Miss Bodi Ramiro would likely be fit for alternative work within the foreseeable future;

· as BA did not terminate Miss Bodi Ramiro’s employment on the grounds of Medical Incapacity, the Trustee has no power to award an ill health pension;

· it did not agree that Rule 14 had been applied correctly;

· it does not consider that the “foreseeable future” test applies to 14(e)(iii) because there are different expectations of recovery implicit in 14(e)(i) compared to 14(e)(iii);

· in addition, the Trustee found that 14(f) makes it clear that, where no alternative employment has been offered before termination of employment, 14(e)(iii) shall not apply.

10. Although the Trustee upheld Miss Ramiro’s complaint, it concluded that it did not have the power to award a pension.

Response from British Airways

11. BA acknowledges that Miss Ramiro has provided a number of more recent medical reports, but it points out that it is the medical evidence available at the time she left which is relevant to determining her eligibility for an ill health early retirement pension.

12. BA refers to the Trustee’s IDR decision and says that the requirement to offer appropriate alternative employment is there to ensure that it considers this option in all cases before a decision to dismiss is taken. It says this is not possible where alternative employment is not available or where the employee will not be fit for the alternative employment until some later date (albeit within the foreseeable future). BA argues that it does not follow that, where appropriate alternative employment is not offered, an incapacity pension is payable. It argues that, to interpret the rules otherwise, would mean that an ill health pension (without reduction or review) would be awarded to employees who can earn an income in alternative roles immediately after leaving. BA argues that this would make a nonsense of the ‘foreseeable future’ requirement which applies equally to an employee’s ability to carry out their own role and alternative roles. It says that the purpose of the Scheme Rules is to assist those employees who cannot earn their normal income as a result of ill health for the foreseeable future and it says that its interpretation is consistent with this.

13. BA says that Miss Ramiro had chosen to live in Spain and commute to her contractual place of work, which was London Gatwick. It says that an offer of a suitable alternative role at her contractual place of work was not made at the time of her dismissal because it was recognised that she would not be able to take up such an offer at the time. However, it was thought that she would be able to perform a suitable alternative role in the foreseeable future.

14. BA says that BAHS has confirmed that Miss Bodi Ramiro does not satisfy the first two limbs of the definition of ‘Medical Incapacity’ in Rule 14(e). BA goes on to say that BAHS has concluded that “there was treatment available which would potentially benefit Miss Bodi Ramiro’s condition and that if she undertook such treatment, it was likely that she would be able to return to work within the foreseeable future”.

15. BA says that, in determining whether a member satisfies the definition of ‘Medical Incapacity’, BAHS uses criteria which were agreed with the Trustee in 2008. BA has provided a copy of the current terms of the agreement, dated 20 July 2009. In particular, BA points to the criterion that “no recognised investigation, treatment or other intervention likely to lead to improvement should be planned or available. For clarity, this excludes investigation, treatment or other intervention which is only available as part of a research programme”. BA says that it was not, therefore, the case that BAHS focused solely on whether Miss Bodi Ramiro was able to do alternative work in the foreseeable future. BA argues that BAHS is fully aware of the provisions of Rule 14(e) and the three limbs of the definition of ‘Medical Incapacity’.

The criteria agreed between BAHS and the Trustee are:

· The individual must have a recognised medical condition (International Classification of Diseases) that has resulted in incapacity or disability affecting ability to work;

· The individual should be unlikely to recover from the medical condition in the foreseeable future. British Airways and the NAPS Trustees have agreed that, for the purposes of the scheme, ‘Foreseeable future’ should be defined as a period of 2 years;
· There should have been no significant improvement in the condition for at least 6 months;

· No recognised investigation, treatment or other intervention likely to lead to improvement should be planned or available. For clarity, this excludes investigation, treatment or other intervention which is only available as part of a research programme;

· There should be no evident precipitating or aggravating factors likely or able to be resolved (this would include factors which would be likely to resolve following termination).

16. BA also points out that the power to review an incapacity pension is a Trustee power rather than one it can exercise.

17. BA refers to a report prepared by one of Miss Bodi Ramiro’s doctors in which she referred to ‘Aerotoxic Syndrome’. It argues that this is not a medically recognised diagnosis, but a term used by certain groups which believe it is caused by breathing contaminated air in aircraft. BA points out that Miss Bodi Ramiro has flown 14 times since she left its employment, including a route which requires the use of insecticide spray in the cabin. It argues that this supports BAHS’ advice in respect of her medical condition and likely recovery within the foreseeable future.

18. BA says that it sees no merit in it being directed to refer Miss Bodi Ramiro’s case back to BAHS for further review. It anticipates that BAHS will likely base its conclusions on the same medical evidence it has already seen.

Conclusions

19. The grounds on which an employer terminates an individual’s employment would normally be an employment matter. However, in this case, BA is also making a decision as to Miss Bodi Ramiro’s eligibility under Rule 14 of the Scheme Rules.

20. Under Rule 14, if Miss Bodi Ramiro’s employment had been terminated on the grounds of ‘Medical Incapacity’ as defined in Rule 14 (and BA had notified the Trustee), she would have been entitled to an immediate pension. There are three elements to the definition of Medical Incapacity in Rule 14. It must be incapacity:

· from which Miss Bodi Ramiro was unlikely to recover in the foreseeable future;

· which prevented her from carrying out her normal duties even after reasonable adjustment; and

· which prevented her from carrying out appropriate alternative employment where this is offered by a Participating Employer (my emphasis).

21. Rule 14(f) makes it quite clear that paragraph (e)(iii) shall not apply if appropriate employment is not offered. BA has confirmed that Miss Bodi Ramiro was not offered appropriate alternative employment. I can see no other way of reading Rule 14(f) other than to say that, in Miss Bodi Ramiro’s case, the third element of the Medical Incapacity definition did not apply. The reason why such employment was not offered is not relevant.

22. The question for BAHS was, therefore, whether Miss Bodi Ramiro’s incapacity would prevent her from carrying out her normal duties (after any reasonable adjustment) for the foreseeable future. Its finding that further treatment should improve her condition sufficiently to allow her to return to some form of work within the foreseeable future did not answer this question. BA says that BAHS have since confirmed that Miss Bodi Ramiro does not satisfy the first two elements of the definition of Medical Incapacity set out in Rule 14(e). However, the reports provided by BAHS at the time did not reflect this and this later advice appears to be in complete contradiction to that given in May 2009. At that time, BAHS advised that Miss Bodi Ramiro was “unlikely to be fit for flying or any other duties that would even require minimal exertion for the foreseeable future”. It is difficult to see how Miss Bodi Ramiro could be said to be unfit for flying for the foreseeable future and not be suffering from a condition which prevented her from carrying out her normal duties.
23. In view of this apparent contradiction, I do not find it safe to accept BA’s assertion that BAHS now consider that Miss Bodi Ramiro does not satisfy any of the elements of ‘Medical Incapacity’. I also note BA’s comment that it sees no merit in referring Miss Bodi Ramiro’s case back to BAHS since it anticipates the same conclusion will be reached. I find, therefore, that it would be more appropriate for the review to be carried out by an external occupational health specialist as provided for in the agreement between BAHS and the Trustee. Whilst I have no reason to doubt that the doctors involved up to now have given their advice in good faith, I think it best to draw a line under what has gone before. I am, therefore, directing BA to refer Miss Bodi Ramiro’s case to an external occupational health specialist who has had no previous involvement in her case.
24. I note BA’s reference to the diagnosis of Aerotoxic Syndrome by one of Miss Bodi Ramiro’s doctors. This diagnosis was indeed mentioned in a report prepared in March 2010 and is a view offered by one of the doctors consulted by Miss Bodi Ramiro. However, BA’s comment overlooks the diagnoses of Fibromyalgia (M79.7 in ICD10) and Chronic Fatigue Syndrome (G93.3) provided in earlier reports. I appreciate that the question of so-called Aerotoxic Syndrome is a sensitive issue for companies like BA, but I trust it will not allow this to colour its judgement when it comes to reconsider Miss Bodi Ramiro’s eligibility for an incapacity pension.
25. I am not wholly unsympathetic to BA’s concern that the Scheme might end up paying a pension to someone who could go on to secure alternative employment. However, BA must operate the Scheme Rules as they have been written, rather than as it would prefer them to have been written. It might take some comfort from the provisions in Rule 14(k), which allow the Trustee to keep incapacity pensions under review; albeit that BA would no doubt prefer that power to be in its hands.

26. I find that it was maladministration on the part of BA to accept the advice from BAHS that Miss Bodi Ramiro did not meet the criteria for Medical Incapacity because that advice suggested a misconception of Rule 14. BA did not query the advice at the time because it shared that misconception.

27. I uphold Miss Bodi Ramiro’s complaint on the grounds that BA failed to properly consider whether she was suffering from Medical Incapacity at the time her employment ceased. As a consequence, Miss Bodi Ramiro’s eligibility for an immediate pension was not properly considered.

28. I do not find that it would be appropriate for me to substitute my own decision as to Miss Bodi Ramiro’s eligibility. I acknowledge that Miss Bodi Ramiro has gone to considerable lengths to provide alternative medical evidence, but the decision is strictly for BA to make. I am, therefore, remitting the decision to BA for further consideration in light of the finding I have made as to the interpretation of Rule 14(e).

29. I also find that BA’s failure to properly consider Miss Bodi Ramiro’s eligibility under Rule 14 will have caused her distress and inconvenience and that this should be recognised.
Directions

30. I now direct that, within 21 days of the date of this determination, BA will refer Miss Bodi Ramiro’s case to an external occupational health specialist with no previous involvement in the case for review, having made clear the correct test to be applied under Rule 14. Upon receipt of the specialist’s advice, BA will reconsider whether Miss Bodi Ramiro’s employment was terminated on the grounds of Medical Incapacity, as defined in Rule 14.

31. If BA come to the conclusion that Miss Bodi Ramiro’s employment was terminated on the grounds of Medical Incapacity, it is to notify the Trustee accordingly and arrange for her to receive an immediate pension backdated to August 2009. Any arrears of pension shall be paid with simple interest at the rate quoted for the time being by the reference banks from August 2009 to the date of payment.

32. In addition, within the same 21 days, BA shall pay the sum of £500 to Miss Bodi Ramiro in recognition of the distress and inconvenience caused to her by the maladministration I have identified above.
JANE IRVINE 

Deputy Pensions Ombudsman 

22 July 2011 
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