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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs A K Leehane

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Strathclyde Pension Fund Office (SPFO)


Subject

Mrs Leehane’s complaint is that SPFO failed to inform her of the full effect that re-employment within local government would have on her Compensatory Added Years (CAY) pension and lump sum awarded on her retirement in 1997.
The Pensions Ombudsman’s determination and short reasons

The complaint is upheld against SPFO to the extent that they:

· initially misled Mrs Leehane to think that her CAY would be reinstated when her re-employment ended;

· later incorrectly told Mrs Leehane that her CAY lump sum was recoverable.

DETAILED DETERMINATION

Material Facts

1. Until 1997 Mrs Leehane worked for Clydebank District Council (the Council). On 26 January 1997, Mrs Leehane took early retirement through redundancy.  She was awarded a yearly pension of £2,118.94 plus a cash lump sum of £6,356.82. Under provisions subsequently consolidated in The Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998 (the Regulations) Mrs Leehane was awarded “compensatory added years” (CAY).  The award resulted in additional pension and lump sum (included in the above figures) of £1,011.26 a year and £3,033.77 respectively.
2. SPFO confirmed Mrs Leehane’s early retirement benefits on 30 January 1997. In their letter SPFO said:

“Your pension is payable for your lifetime, except that if you take up further employment with any employer who participates in the Local Government Superannuation Scheme, the pension may be reduced or suspended, since the combined income from your new employment and your new pension must not exceed your pay immediately before your retirement”
3. This was true, but incomplete.  As well as the possibility of a reduction during re-employment for the reason given, there was a possible reduction when re-employment ceased, related to the total service potentially counting for pension purposes.  The relevant regulations are described below.
4. Regulations 15(1) and 16(1) allow for any annual compensation arising from CAY to be reduced during any re-employment if the sum of annual compensation, salary from the second employment plus pension already in payment exceeds the salary from the first employment.
5. When re-employment ends:

· Regulation 17(1) allows for annual compensation to be abated where potentially pensionable service exceeds what is allowed under the Regulations; and 

· Regulation 18 sets out how the reduction is to be calculated and specifies at 18(3) that a further forward reduction in annual compensation can be made relating to lump sum compensation paid as a result of CAY.  The amount of the potential reduction is calculated in the same way as the original CAY pension and lump sum, but based on the lower of earnings on leaving the first employment, or earnings on leaving the second employment adjusted downwards for inflation.
6. In broad terms:

· the Regulation 15/16 deduction during re-employment is intended to stop someone who is being compensated for loss of a Local Government job from receiving income from a new Local Government job as well as the compensation;

· the Regulation 17/18 adjustments after re-employment ends are intended to prevent a person who is receiving CAY from getting the CAY pension and lump sum as well as having the CAY period count for pension and lump sum purposes in the Scheme. 
7. Relevant parts of Regulations 17 and 18 are set out below.
“17
Cessation of new employment

(1)
Where -

(a)
a person who has been granted a credited period under regulation 8 has ceased to hold a new employment in which he was a  LGPS member or an assumed member; and

(b)
the aggregate of-

(i)
his effective service (to be taken into account under  the LGPS Regulations in the calculation of his retirement pension on cessation of his new employment, on the relevant assumptions); and

(ii)
the period of residual entitlement which he has to his credit,

exceeds his effective service which would have been so taken into account if he had held his former employment until his 65th birthday,


his annual compensation shall be abated in accordance with regulation 18.”
“18
Reduction of annual compensation on cessation of new employment
(1)
The abatement in a person's annual compensation referred to in regulation 17(1) is its reduction by an annual sum equal to the relevant fraction of the amount calculated in accordance with paragraph (5); and the amount of the annual compensation as so reduced is in this regulation referred to as "reduced annual compensation".

(2)
Subject to paragraphs (3) and (5), the reduced annual compensation is payable to the person in question in lieu of his annual compensation (as defined in regulation 17(5)).

(3)
Where on cessation of his former employment a person became entitled to lump sum compensation, his reduced annual compensation shall be further reduced by an amount ("the abatement amount") equal to the relevant fraction of the amount calculated in accordance with paragraph (5), so that no instalment of reduced annual compensation becomes payable to him until the aggregate of reductions equals the abatement amount.
(4)
In this regulation "the relevant fraction" means the fraction, ascertained in accordance with    regulation 19 of the LGPS Regulations or regulation 8(5) of the Benefit Regulations , which was the fraction used-

(a)
in the case of paragraph (1), in determining the increase in pension mentioned in regulation 10(2) for the purpose of determining the rate of the annual compensation; or

(b)
in the case of paragraph (3), in determining the increase in grant mentioned in regulation 9(2) for the purpose of determining the lump sum compensation.

 (5)
The amount to be calculated in accordance with this paragraph is an amount equal to the product of-

(a)
the smaller of-

(i)
the pensionable remuneration of the person's former employment; and 

(ii)
the pensionable remuneration of his new employment (after deducting the notional indexed increase); and 

(b)
the shortest of-

(i)
his credited period;

 (ii)
his effective service to be taken into account in relation to his new employment (as described in regulation 17(1)(b)(i)); and

(iii)
the period of excess referred to in regulation 17(1)(b);

 
and for the purposes of paragraph (b) periods shall be expressed in years and fractions of a year.

 (6)
For the purposes of paragraph (5), the notional indexed increase, in relation to the pensionable remuneration of a person's new employment, is such proportion of it as the aggregate of any increases which would have been awarded in respect of the relevant period under the Pensions (Increase) Act 1971 on an official pension of £100 a year which commenced from the first day of the relevant period bears to the amount of an official pension of £100 as so increased.

 (7)
In paragraph (6) "the relevant period" means the period beginning with the day following cessation of the former employment and ending with the day the person becomes entitled (or but for a relevant disqualification and on the relevant assumptions would become entitled) to a retirement pension in respect of the new employment (notwithstanding that the right to the payment of such pension may be deferred).”
8. On 2 February 1997, Mrs Leehane wrote to SPFO to advise that she had started work with Strathclyde Police (on 27 January 1997) and that her starting salary was £11,373 per year.
9. SPFO wrote back to Mrs Leehane and notified her that since her salary on re-employment plus her pension exceeded her pre-retirement salary her total yearly pension would be reduced by £1,293.94 to £825 (in effect Mrs Leehane received no CAY pension and her reckonable service pension was reduced by £186.26). In the same letter SPFO asked Mrs Leehane to “notify us of the ceasure of your re-employment to enable your pension to be restored to its former level”. 
10. In February 1997, SPFO paid Mrs Leehane the cash lump sum of £6,356.82. SPFO did not notify Mrs Leehane that the CAY amount within the total sum might be subject to recovery when she retired.
11. In 2008, following an amendment to the Regulations abatement policy (under regulation 109 of the Local Government Pension Scheme (Scotland) Regulations 1998) (effective from 1 March 1997) Mrs Leehane’s pension in respect of her reckonable service with the Council was reinstated in full. The abatement of her CAY pension continued to apply.
12. When Mrs Leehane was approaching her 65th birthday and her retirement from Strathclyde Police SPFO notified Mrs Leehane that as her reckonable service with the Council and Strathclyde Police plus CAY (total service) exceeded the maximum reckonable service she could have accrued if she had remained with the Council to age 65 by CAY her CAY pension would not be reinstated (from age 65) and the CAY lump sum that she had been paid would be recovered.
13. If Mrs Leehane had left Strathclyde Police at around age 58 (having completed 5 years and 78 days reckonable service with Strathclyde Police) her total service would have equalled the maximum reckonable service she could have accrued if she had remained with the Council to age 65. Therefore, her CAY pension would have been reinstated at age 65 and the CAY lump sum would not have been recoverable.
14. Very recently (towards the end of my office’s investigation and following inquiry from my office) SPFO have conceded that if Mrs Leehane’s CAY pension is reduced to zero the CAY lump sum may not be recoverable.  
Summary of Mrs Leehane’s position  
15. Mrs Leehane says:

· before obtaining employment with Strathclyde Police she had tried for other jobs in both the private and public sector but without success and was “only too pleased to have succeeded in being employed at over 50 years of age” and she considered the Strathclyde Police job to be a “very good position”;
· if she had been properly notified by SPFO in 1997 of the implications (for her CAY Pension and lump sum) of working  in the public sector beyond age 58 she would not have accepted the job with Strathclyde Police;

· if she had been subsequently notified by SPFO of the implications before her 58th birthday she would have retired from Strathclyde Police when she had completed 5 years and 78 days reckonable service (and thereby avoided any claw back on her CAY award) and looked for gainful employment in the private sector to age 60;
· she accepts what the Scheme’s Regulations say on CAY, but is of the opinion that SPFO should be accountable for their mistakes and make an exception in cases like hers “as it is most unjust to have my expectations dashed because initially, someone in SPFO made mistakes which were not rectified until 14 years later”;
· SPFO should not renege on reinstating her CAY pension from age 65 and should not be allowed to reclaim the CAY lump sum she was paid in 1997;
· she is not prepared to accept SPFO’s offer of £250 for distress and inconvenience.

Summary of SPFO’s position  
16. CAY is awarded for loss of future employment. In accordance with the Scheme’s Regulations, when Mrs Leehane commenced employment with Strathclyde Police her CAY pension was suspended and because Mrs Leehane then worked to her maximum employment period (to age 65) she is not entitled to the reinstatement of her CAY pension (from age 65).
17. Mrs Leehane has not incurred a financial loss and has benefitted from pension income from her membership of the Scheme through her employment with the Council and in respect of her employment with Strathclyde Police.  She has also received nearly twelve years’ salary (amounting to around £208,000).

18. Two previous Pensions Ombudsman determinations - F00140 (Hunt and London Borough of Lambeth) and 78138/1 (Finlay and Strathclyde Pension Fund) - are relevant.  In both cases only modest compensation was awarded and the request to write off the recovery of overpaid benefits was denied, as to do so would have put the complainant in a better position than would otherwise have been the case. 
19. On the recoverability of the CAY lump sum SPFO offer an opinion from a Local Government Association (LGA) pension specialist.  He observes that the policy objective of the regulations is to prevent a person who has been compensated for loss of employment being better off in pension terms than if they had stayed in employment. He suggests that a “liberal interpretation” might permit the reduction to turn the CAY into a negative payment – so causing an overpayment to arise which would be recoverable under regulation 29 (3) of the Regulations which says:
“(3)
Where any compensation under this Part is paid in error to any person (including an overpayment)-

(a)
he shall as soon as practicable repay it to the paying authority; and 

(b)
the paying authority may recover it from him (including, but without prejudice to any other means of recovery, by deducting it from any compensation payable to or in respect of him under this Part).”
Conclusions
20. Mrs Leehane maintains that she would not have joined Strathclyde Police if SPFO had notified her in 1997 of the full effect of the CAY reduction provisions in the Scheme’s Regulations. Mrs Leehane also says that if SPFO had subsequently informed her she would have left Strathclyde Police after completing 5 years and 78 days’ pensionable service to ensure that her CAY pension would be reinstated and the CAY lump sum paid to her was not recoverable at age 65.
21. It is inevitably difficult for Mrs Leehane to put herself in a completely hypothetical situation.  But if she had known the correct position she would in effect have been balancing:

·  the loss of a pension equivalent to something over £1,000 a year starting at age 65 and then payable for life;

          against
· finding other employment as good as the Strathclyde Police post that she took – including the opportunity to accrue further pension.

22. In fact Mrs Leehane did not have the misleading information when she took up the Strathclyde Police job.  She had a letter which said that her pension might be reduced or suspended.  It said nothing about what would happen when the job ended – and it would take some reading between the lines to deduce that the CAY pension would be reinstated.  I do not find that Mrs Leehane took the Strathclyde Police employment on a belief that her CAY pension would restart when the employment ended.
23. However, very shortly after taking the job she was misinformed.  If she had been given full information then, she might have left Strathclyde Police at any time in the next five years or so and retained the CAY pension on leaving.

24. I do not find that she would have done that.  In broad terms the new pension that she earned under the Scottish Local Government Pension Scheme replaced the CAY that would be permanently lost.  Looked at that way, she would only have been worse off by comparison with a job elsewhere that gave her similar job security and salary and a pension to add to the CAY to make her better off.  
25. However, there is no dispute that when Mrs Leehane’s CAY was suspended on re-employment, SPFO did not tell her about the potential regulation 17 reduction – and indeed after she had taken up the Strathclyde Police post, heavily implied that it would restart when she left that post. This amounts to maladministration by SPFO.

26. I find that the CAY cash sum is not recoverable other than by reduction (not below zero) of any CAY annual compensation still payable.  Regulation 18(3) allows for a reduction in future CAY compensation payments until the lump sum is paid off.  It does not require a lump sum repayment. 
27. The policy intention may be as described by the LGA specialist, but that does not justify extending the Regulations to say something that they manifestly do not say. In fact, though, a policy of requiring repayment by lump sum from persons with no remaining annual CAY would be arbitrary and unfair.  The evidence for that is in the example of person who had relatively low, even trivially small, remaining annual CAY payments.  Those payments would be reduced to nil but there would perhaps be little likelihood of recovering the cash sum in the recipient’s lifetime.  But obviously there could be no way of requiring repayment in cash of the balance on retirement.  Even if it had not been for that glaring potential inconsistency in treatment, at the time that the regulations were made it might simply have been accepted that the policy should not extend so far as to require cash sums to be paid back after many years.  
28. The “liberal interpretation” proposed would not work even if it were permissible, because regulation 29(3) only applies where there has been a payment in error. 
29. Finally, I see that SPFO have consistently said that Mrs Leehane’s whole CAY pension is no longer payable, without explaining (or perhaps even performing)  the necessary calculation.  It is more complicated than simply saying that her CAY is extinguished year for year by the service in the new employment.  There needs to be a proper calculation of the reduction based on the lower of Mrs Leehane’s pay on leaving the first employment and her pay on leaving the second, with adjustment for inflation.  All this is provided for in regulation 18(5).  It may well be that the calculation will indeed result in the whole of the future CAY being lost, but the comparison needs to be made.
30. It will have caused Mrs Leehane considerable distress to discover, on her eventual retirement when she had clear expectations of her future income, that her CAY was not going to be reinstated. I award her £1,000 to compensate her for that.  It is deliberately towards the high end of such awards.

31. Her distress will have been exacerbated by an expectation that she would (if her objections failed) have to repay over £3,000 from her own resources, when it was not in fact repayable.   I make a further award of £200 for that.
Directions   

32. Within 14 days of this determination SPFO shall:

· write to Mrs Leehane explaining how the reduction in her CAY has been calculated, including the comparison required by regulation 18(5);

· pay Mrs Leehane £1,200 as compensation for distress and inconvenience.
TONY KING 
Pensions Ombudsman 

15 November 2011
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