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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicants
	Mr P Davies, Mrs G Davies, Mr B Smith, Mrs J Smith, Mr A Mantell, Mr F Bakewell, Mrs M Bakewell, Mr R Gauder

	Scheme
	Pentos Forman Small Self Administered Scheme

	Respondents
	Mrs N Bakewell


Subject

The applicants, who are all trustees and members of the Pentos Forman Small Self Administered Scheme, complain that Mrs N Bakewell failed to properly carry out her duties as a trustee, and that as a result they were denied their benefits from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because Mrs Bakewell’s actions do not amount to maladministration, and the applicants contributed to the delay.
DETAILED DETERMINATION

Material Facts

1. The applicants are all the trustees and members of the Pentos Forman Small Self Administered Scheme (the Scheme) except Mrs N Bakewell (Mrs Bakewell), who is the remaining trustee and member.  The applicants are represented by Mr Davies, one of the trustees and a member of the Scheme.  The applicants have confirmed to my office that they are making a complaint of maladministration by Mrs Bakewell, and not a referral of a dispute of fact or law between the trustees.

2. Scheme Rule 5.3 says:

“The principal employer may by deed appoint new or additional trustees or remove any trustee.  If the principal employer has ceased to exist, the power to appoint and remove trustees contained in this clause 5.3 may be exercised by the trustees.”

Scheme Rule 8.3 says:
“The quorum for a meeting of the trustees shall be the independent trustee and a majority of the member trustees.  The quorum for a meeting of a committee of trustees shall be all of the committee of trustees.  Any decisions taken at an inquorate meeting shall not be valid decisions of the trustees.  A meeting of the trustees may be held by video or telephone conference (or a combination of the two) and any trustee participating in a meeting via telephone or video conference link shall be deemed to be present at the meeting for the purposes of ascertaining whether the meeting is quorate.”

Scheme Rule 8.4 says:

“Decisions at trustee meetings (or sub-committee meetings) must be unanimous.  If the trustees cannot reach a unanimous decision on any matter (excluding decisions relating to the termination or winding up of the Scheme) the matter shall be referred to an expert unanimously appointed by the trustees whose determination shall be binding on the trustees.  The cost of any such expert shall be an expense of the Scheme for the purposes of clause 15.”

The trustees have never had committees or sub-committees.  All meetings have been trustee meetings.

3. The sole asset of the Scheme is a property called Upper Skilts Farm (the farm).  The farm is made up of an assortment of buildings and land.  During 2006 there were discussions between the trustees about selling the farm, so that members could take their pensions from the Scheme.  There was disagreement from the start.  Some trustees thought the best price could be achieved by selling the farm intact.  Others favoured selling the various lots separately.
4. In 2007 Pentos Forman Limited went into administration.  A valuation dated 27 March 2007 by a Fellow of the Royal Institution of Chartered Surveyors (FRICS) said that the farm was worth £1,800,000 if sold as one property, but £1,910,000 if sold in separate lots.
5. On 18 July 2008 Rowanmoor Pensions Limited (Rowanmoor), the professional trustee, wrote to the member trustees urging them to compromise and reach agreement concerning the sale.  In an exchange of emails on 30 July 2008 Mr Davies said that one of the tenants, a riding school run by Mrs Bakewell’s daughter, owed the Scheme £84,128.20 in unpaid rent, and Mrs Bakewell confirmed that an unspecified amount was outstanding.
6. A long correspondence then ensued between Mr Davies, Mrs Bakewell’s husband, who was then also a trustee, and Rowanmoor about the amount owed to the Scheme by the riding school.  No agreement was reached.
7. Mrs Bakewell’s husband died on 17 October 2008 and in January 2009 she said that she wanted to buy the part of the farm occupied by her daughter’s riding school.  All but two of the applicants wanted the farm sold as one property.
8. During 2008 there was copious correspondence between Mr Davies and Mrs Bakewell’s daughter about outstanding water bills.  The matter remained unresolved.

9. A trustees meeting took place on 29 October 2008.  The minutes recorded that all the member trustees agreed they wanted to retire and take their benefits from the Scheme.  There was a vote on how to sell the farm.  Mrs Bakewell voted for it to be sold as separate lots.  Two of the member trustees abstained and the rest voted for the farm to be sold as one property.
10. On 19 January 2009 another trustees meeting apparently took place.  It is unclear who attended or what was discussed.  Mrs Bakewell was excluded and minutes are not available.
11. Correspondence about the riding school owned by Mrs Bakewell’s daughter then ensued, with Mr Davies arguing with Mrs Bakewell and her daughter over the amounts owed.  Nothing was resolved.

12. On 21 May 2009 Rowanmoor wrote to the member trustees, pointing out that the late Mr Bakewell’s death benefits needed to be settled within two years of his death in order to avoid a tax charge.  Rowanmoor expressed concern about the lack of agreement about selling the farm, and the continuing dispute about money owed by Mrs Bakewell’s daughter.  Rowanmoor noted that monthly trustee meetings were taking place without its involvement, and requested copies of minutes.  (Mrs Bakewell was excluded from these meetings and minutes are not available.)  In an email dated 30 June 2009 to Mr Davies, Rowanmoor said that it would not agree to resolutions passed in meetings from which trustees had been excluded.
13. Arguments continued about the amount of water used by the riding school and the amount of rent it owed to the Scheme
14. All the trustees attended a meeting at the farm on 26 August 2009, together with Mrs Bakewell’s solicitor.  The minutes state that Rowanmoor advised the other trustees that the farm needed to be sold by 17 October 2010, to ensure sufficient funds were available to pay the death benefit in respect of Mrs Bakewell’s late husband.  If that did not happen, the payment would be subject to tax.  There was a discussion about whether the farm should be sold intact, or as separate lots.  Some trustees said they had received professional advice that it would be advantageous to sell the farm intact.  Mrs Bakewell’s solicitor said that the professional advice he had obtained expressed the opposite view.  Mrs Bakewell said she wanted the riding school and part of the farmhouse transferred to her, as payment of her late husband’s death benefit.  The trustees agreed that Mrs Bakewell would make a formal offer for their consideration.
15. The trustees also discussed the issue of rent due from Mrs Bakewell’s daughter’s riding school.  It emerged that no valid lease had ever been executed, and it was likely that the rent paid was below the commercial rate.  Rowanmoor explained that a commercial level of rent was an HM Revenue and Customs (HMRC) requirement, and any underpayment of rent would be treated by HMRC as an unauthorised payment and taxed accordingly.
16. Also discussed were the dispute over water bills and the rent payable by another tenant who occupied an office on part of the site.  Mr Davies said that Mrs Bakewell’s daughter had not paid recent water bills.  Mrs Bakewell said the bills had been paid.  The trustees were told that Pentos Forman Limited was now in liquidation, and the liquidator intended to make a claim for £61,000 against the Scheme.  The minutes do not say what this amount represented.
17. Mrs Bakewell obtained a valuation of the farm from a FRICS.  He said that the farm was worth £1,625,000, whether sold as one property or separate lots.
18. On 13 January 2010 Mrs Bakewell’s solicitor sent her formal offer to the other trustees.  It was that the Scheme retained the office building referred to in paragraph 16.  The rest of the farm would be transferred to Mrs Bakewell.  Mrs Bakewell would take on the liability for 50% of the Scheme’s mortgage debt, and 50% of the liquidator’s claim.
19. The applicants discussed Mrs Bakewell’s offer at a meeting from which she was excluded, despite her request to attend.  Rowanmoor did not attend the meeting, and subsequently resigned as a trustee.  Mrs Bakewell’s offer was rejected on 24 January 2010.  The applicants said they did not want the Scheme to be left with a tenanted office building with an uncertain rental value, and 50% of the Scheme’s mortgage liability.  They felt that Mrs Bakewell wanted to “cherry pick” the best parts of the farm.  The applicants said that they wanted to put the farm on the market as one property, pay off the Scheme’s debts and draw their pensions.
20. On 23 April 2010 Mrs Bakewell’s daughter registered a unilateral notice with the Land Registry against the title of the farm.

21. On 14 July 2010 the applicants met with Mrs Bakewell’s financial adviser and proposed to sell the farm in five lots, so that Mrs Bakewell had the opportunity to purchase the lots she wanted.  In a letter dated 28 July 2010 Mrs Bakewell rejected the proposal.  Mrs Bakewell said that the lots she wanted should be transferred to her when the farm was sold, as there was not much time left before HMRC imposed a tax charge on the death benefits.
22. In October 2010 the trustees asked National Westminster Bank (the Bank), to whom the farm was mortgaged, to vary the mortgage terms so as to allow part of the farm to be transferred to Mrs Bakewell.  The Bank did not give a decision one way or the other.  (The trustees made a formal complaint to the Bank about its handling of their application, and its failure to make a decision.)
23. On 3 December 2010, Counsel advised the applicants that it was extremely likely that the riding school operated by Mrs Bakewell’s daughter had security of tenure under Section 23(1) of the Landlord and Tenant Act 1954.

24. The trustees subsequently agreed informally to sell the farm in lots, in such a way that the rights of the tenants, particularly the riding school, were protected.  Arrangements are currently being made for the auction.

25. Pentos Forman Limited still exists.
Summary of the applicants’ position
26. Mr Davies, representing the applicants, says that Mrs Bakewell’s insistence on picking out parts of the farm that she wanted to be transferred to her prevented them from drawing their pensions from the Scheme.  Mr Davies says that when Mrs Bakewell was given the opportunity to purchase the lots she wanted, she still refused to co-operate with the other trustees.  Mr Davies considers that Mrs Bakewell blocked the sale of the farm to protect her daughter’s riding school business, and in so doing Mrs Bakewell abused her position as a trustee.
Summary of Mrs Bakewell’s position
27. Mrs Bakewell says that her formal offer was a sensible one and it was dismissed because of a dogmatic insistence by the other trustees on selling the farm as one property.  She says that she discussed the farm’s sales prospects with five different estate agents, all of whom advised against selling the farm as one property.
28. Mrs Bakewell says she was happy to compromise but the other trustees were not.  Her only involvement with the riding school is an emotional one, and she wants to see justice done for her daughter.

29. Mrs Bakewell says that she will suffer a tax charge on her late husband’s death benefits as a result of the other trustees’ intransigence.
Conclusions

30. I am not considering a dispute between the trustees.  I have been asked to determine whether Mrs Bakewell improperly prevented the other members of the Scheme from accessing their benefits.  But to do this it is necessary for me to consider the actions of all the trustees and not just Mrs Bakewell, insofar as they affected the payment of members’ benefits.
31. Scheme Rule 8.4 did not apply, as the sale of the farm was a decision relating to the termination of the Scheme.

32. The liquidator of Pentos Forman Limited has the power to remove Mrs Bakewell as a trustee.  Nobody asked the liquidator to do this and probably the liquidator would not wish to be involved in a matter that has no direct bearing on the liquidation of the company.
33. Mrs Bakewell was excluded from some of the trustee meetings, and Rowanmoor did not attend all of them either.  The meetings that Rowanmoor did not attend were inquorate under Scheme Rule 8.3 and decisions taken at those meetings were invalid.
34. Mrs Bakewell confirmed that she was concerned about her daughter’s position, as would be expected.  It seems to me to be more likely than not that this was the principal reason for Mrs Bakewell’s insistence on the farm being sold in lots.  But on the other hand, Mrs Bakewell wanted the sale to be completed before HMRC’s two year deadline expired.
35. I have concluded that Mrs Bakewell’s actions did not go so far as to constitute maladministration.  Certainly she was determined that the farm should be sold in lots.  She obtained professional advice indicating that doing so would not involve a loss to the Scheme.  Whilst Mrs Bakewell’s stance may have contributed to the delay in payment of members’ benefits, so did other factors, such as the existence of a protected tenant, the apparent reluctance of the Bank to make a decision and the threat of a claim by the liquidator of Pentos Forman Limited.
36. The applicants also contributed to the delay.  They held inquorate trustee meetings which could not move the process forward.  Trustee decisions needed to be unanimous, so excluding Mrs Bakewell from meetings, and not ensuring Rowanmoor’s attendance, was pointless and improper.  Given that Mrs Bakewell held a dissenting view, it was all the more important to ensure her attendance at trustee meetings.
37. For the reasons given above, I do not uphold this complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

29 July 2011 
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