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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Miss J A  Smith

	Scheme
	Police Pension Scheme (the Scheme)

	Respondents
	West Midlands Police Authority (West Midlands)


Subject

Miss Smith complains about the way in which West Midlands dealt with the review of her Injury Benefit in 2008, and the eventual decision given by the Police Medical Appeals Board (PMAB).
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against West Midlands but only to the extent that distress and inconvenience was caused to Miss Smith by the maladministration identified. 
DETAILED DETERMINATION

Relevant Regulations

The Scheme is governed by the Police (Injury Benefit) Regulations 2006.

1. Regulation 7(1) says,

... a reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.

2. Regulation 7(5) says:

(5)Where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force.

3. Regulation 30(6) provides:
(6)The decision of the selected medical practitioner (SMP) on the question or questions referred to him under this regulation shall be expressed in the form of a report and shall, subject to regulations 31 and 32, be final.

4. Regulation 31 says:
31 (1) Where a person is dissatisfied with the decision of the [SMP] as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision.
(2) In any case where within a further 28 days of that notice being received (or such longer period as the police authority may allow) that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with arrangements approved by the Secretary of State, to decide.
(3) The decision of the board of medical referees shall, if it disagrees with any part of the report of the [SMP], be expressed in the form of a report of its decision on any of the questions referred to the [SMP] on which it disagrees with the latter's decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.

5. Regulation 32(4) says:

... a medical authority who has given a final decision means the [SMP], if the time for appeal from his decision has expired without an appeal to a board of medical referees being made, or if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal, and the board of medical referees, if there has been such an appeal.

6. Regulation 37(1) provides, where an injury pension is payable, that:

the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner's disablement has altered, and if after such consideration the police authority find that the degree of the pensioner's disablement has substantially altered, the pension shall be revised accordingly.

Material Facts

7. Miss Smith was born on 31 December 1954. 
8. She joined the West Midlands in 1985 and remained in employment until her retirement from the police force in 1994.
9. On 21 August 1991, Miss Smith injured her neck trying to restrain a member of the public whilst on duty. Following the incident she suffered from pain in her neck and shoulders which was initially treated with physiotherapy, followed by an orthopaedic assessment and referral to a consultant neurosurgeon.
10. Miss Smith was subsequently found to have a permanent disablement and was medically retired in May 1994 as a result of cervical spondylosis aggravated by a cervical sprain. 
11. In December 1994, Miss Smith applied for an injury award which was initially rejected but was later granted on appeal to the independent medical referee. Her earning capacity was assessed as being affected by 60% (Band 3). West Midland’s Selected Medical Practitioner (SMP) certified that Miss Smith’s qualifying condition was “cervical spondylosis aggravated by a cervical sprain injury”. 
12. Miss Smith’s degree of disablement was reviewed on 6 April 1998 and remained at 60% (Band 3). She was reviewed again on 4 May 2001 when her degree of disablement was set again at 60%.
13. Miss Smith’s case was referred to West Midland’s SMP for a further review in late 2007. The SMP reviewed Miss Smith’s records on 19 December 2007. His notes of the review include the following statements:
“[Orthopaedic Surgeon] 21/12/94 pre-existing cervical spondylosis aggravated by injury on 21/09/91 

The symptoms described in the report have definitely improved e.g. can drive for up to 1 hour before stopping to stretch herself. Does not wear collar any more now. Able to go out and meet/join ex TA once a year
See letter from [Chartered Physiotherapist] 8 March 2001 – worsening of lower back pain – not part of original injury

See letter from [Orthopaedic Surgeon] 25 April 1992 - confirms aggravation of cervical spondylosis following injury at work
02/08/02 physio report – low back pain with radiation to left Saccro-iliac joint 

28/08/92 [Pain Specialist] -went on a military assault course informed me she has aggravated her neck by overdoing it
After careful perusal of GP records it is obvious that Ms Smith was asymptomatic before her incident of August 91. However subsequent investigations revealed that she had cervical spondylosis changes that appear to be pre-existing. Incident appeared to cause acceleration and brought on symptoms earlier. History does not support any significant structural damage. It is obvious that the incident did not cause the above changes. This is a quite common finding in general population and one does not have to suffer trauma for it to become symptomatic and sometimes trivial acts like sudden movement render this condition to become symptomatic. 
In a normal person simple act of pulling/pushing would not lead to developing symptoms unless they had pre-existing changes.

Therefore perhaps only 50% could have been attributed to the incident and 50% to pre-existing changes. Her symptoms have definitely improved since seeing [Orthopaedic Surgeon] for appeal on 8/12/94…should be able to work at least part time from (sic) 4 to 6 hours a day…Because of pre-existing changes contributing to back, apportionment is applicable and if one is generous and says 50% then loss of earnings would be £28830 - £11550 = 59.9%, 50% apportionment = 30%.”

14. West Midlands did not challenge the SMP's decision and reduced Miss Smith’s award to 30% (Band 2) on 3 January 2008.
15. On 26 January 2009 Miss Smith formally lodged an appeal against the latest decision on the basis that she disagreed with the SMP's assessment of her loss of earnings. In support of her appeal Miss Smith provided medical evidence dating from April 1992 to December 2008 which included:

· Orthopaedic Surgeon’s report, dated 21 December 1994, which stated:
“…Prior to injury in August 1991, she never had any previous neck problems and she was a fit and healthy woman…underlying cervical spondylosis aggravated by a cervical sprain injury on 21 August 1991…”

· Consultant’s report, dated 9 February 1996, which stated:
“…without the relevant accident there is no reason to believe that sooner or later significant disability was inevitably awaiting Miss Smith from her previous asymptomatic cervical spondylosis. I see no reason to expect attributable augmented disability in the future…” 

· Orthopaedic Surgeon’s report, dated 9 March 1996, which said that “in the absence of this precipitating injury she could well have continued to work in the police force until the age of 50”  
· GP’s report dated, 20 March 2001, which said that due to the severity of Miss Smith’s condition it would not be possible for her to undertake any kind of work. 
· GP’s report, dated, 22 March 2007, which said “I do not think she would be capable of working in any capacity. This has been substantiated by numerous specialists.”
· Consultant Neurosurgeon’s report, dated 10 April 2008, which suggested that an up to date MRI scan should be obtained and said:
“If there has not been progressive deterioration in the spondylosis at C5/6 and C6/7, then I think it would be reasonable to assume the accident was the main cause of her symptoms and that her disc degeneration has been accelerated by the accident. However, if she now has marked spondylosis at this level it would be difficult to argue against the view of the Police Force.” 
· Consultant Neurosurgeon’s report, dated 23 April 2008, following the MRI scan:

“The changes at C5/6 and C6/7 do not appear to have progressed…This would therefore suggest that her original pain was as a result of an assault and her persistent pain is not necessarily due to her spondylosis. In particular if one were to argue that degenerative spondylosis was the cause of her symptoms at this stage then one might have expected her pain to have deteriorated as her spondylosis has progressed…” 
· GP’s report, dated 18 September 2008, which stated that the SMP’s report was incorrect in many ways and pointed out that the Consultant Neurosurgeon had stated that Miss Smith’s ongoing symptoms cannot be attributed to advancing spondylosis.” 
· Independent occupational health specialist’s report, dated 9 December 2008, which said:
“…The issue is whether her current disability is related entirely to this or whether it is in part a result of age-related degeneration that is not a result of the initial injury.
I have noted the two reports from [Consultant Neurosurgeon]. He reports that the changes at C5/6 and C6/7 levels in her cervical spine do not appear to have progressed since 1998. He argues that the extension of changes from these levels to C4/5 and C7/T1 have not been accompanied by an exacerbation of her symptoms or an extension of the areas of pain and he therefore concludes that the cervical spondylosis is not the cause of her pain and disability. Her symptoms relate to the areas of her left arm and shoulder that correspond to the C4/5 and C5/6 levels particularly. She did not describe symptoms related to the lower cervical nerve roots.

I note that [SMP]’s note of his review of the Injury Award dated 19th December 2007 states that “Her symptoms have definitely improved since seeing [Orthopaedic Surgeon] for appeal on 08/12/94.

Because of these opinions of [Spinal Neurosurgeon] and [SMP] I do not agree that it is appropriate to apply apportionment to Miss Smith’s pensions and therefore reduce it by 50%.
I do agree that Miss Smith is capable of some work, probably no more that 4 hours per day…Because of the limitation of her hours and the nature of her skills, both of which would reduce her earning ability I consider that 60% is a fair representation of her disability. I do not think this should be reduced by apportionment.” 
16. At the appeal hearing, on 2 April 2009, the PMAB consisted of two Consultant Occupational Health Physicians and a Consultant Orthopaedic Surgeon. Present at the hearing were Miss Smith, Miss Smith’s representative from the Police Federation, the SMP and a representative from West Midland's HR. 
17. The PMAB concluded:
“Results of Clinical Assessment Performed by Consultant Specialist
This lady had pre-existing two level degenerative changes in the cervical spine prior to the index injury. The clinical presentation of her degenerative spondylosis involved a significant restriction in movement which declared itself as a result of the index injury. There were no neurological complications. For several years now her symptoms have been constant and the MRI in 2008 confirmed minor progression of the degeneration commensurate with the natural history of the condition.

Case Discussion  
…In order to assess the degree of disablement, the SMP will need to consider with reference to the person’s background, skills and qualifications, what kind of employment he or she can undertake allowing for the particular effects of the qualifying injury.
Apportionment

…In considering apportionment, the SMP will therefore need to consider the issue of causation. This is a separate exercise from testing for the entitlement for an injury award by reason of the injury causing or substantially contributing to the disablement…

There is a situation where the loss of earnings is attributable to a qualifying injury exacerbating a pre-existing condition.

Apportionment is appropriate here only where the underlying condition on its own, had also caused a loss of earnings capacity. The suggested test is the question: “would there have been a loss of earning capacity but for the injury.”
Detailed case discussion  
Although the Police Authority considers there is serious doubt as to the nature of the injuries suffered by the appellant, neither the Police  Authority or the Board can change the decision made by the previous medical referee that her neck problem was caused by an injury on duty.
The task for the Board is to assess the degree of disablement (as defined) which nevertheless requires the Board to revisit the issue of causation, for the purposes of determining the loss of earnings, only caused by the index injury; i.e. and ignore the effect from loss of earnings from any cause, not related to the injury….
Currently, Ms Smith has marked limitation of movement in her neck…
[Consultant Occupational Physician] to whom the appellant was referred by the Federation, considers she is capable of working 4 hours per day. The Board agrees.
The Board doubts that the appellant has the transferable skills to undertake the roles put forward by the Police Authority.

Nevertheless the appellant is a graduate, with a degree in modern languages and is still capable of learning new information, as evidence by her undertaking a course in Spanish…  
The Board have looked at jobs requiring language skills…and have taken an average salary of £18,500…

The total degree of disablement can be calculated as…70 per cent
However the Board considers they must look at apportionment.

The index event, as described by the appellant, could not biologically have caused any degree of degenerative change that was subsequently found in her neck within a few months of the index event. It therefore must have been pre-existing as agreed by all the specialists who have been involved in her case….

The Board also concludes that the evidence strongly supports the argument that she would have become symptomatic with any minor trauma and on the balance of probabilities a significant proportion of her current symptoms are entirely due to the degenerative changes found in her cervical spine…

From the appellant’s description of the event, there is little to support that this was anything other than a minor injury of a muscular nature which brought forward her symptoms. It is difficult to see how biologically how this could be contributing more than 20 per cent of the current symptoms and loss of earnings…

As a consequence the Board apportion 20 per cent of the injury to her current symptoms with 80 per cent due to the underlying pathology.

Therefore in the final calculation the degree of disablement due to the index event is 20 times 70/100 = 14 per cent i.e. Band 1.”     
Summary of Miss Smith’s position  
18. There are many similarities between her case and the Belinda Laws v Metropolitan Police Authority case. In particular:

· There has been no change in her degree of disablement since the date of the last review;
· She has not become more employable since the date of the last review;
· She was the subject of the more “robust approach” to reviews now being taken;

19. The SMP’s report contained inaccuracies and assumptions, ignored the pain she suffers from and suggested jobs requiring skills and experience she does not have. The PMAB agreed that she was not competent for these jobs and then suggested unsuitable employment;
20. In their quest to apply apportionment the SMP and the PMAB both supposed incorrectly that she had back problems in addition to her neck injury. They produced no evidence to support this;
21. The Medical Referee’s decision in 1995 was a final decision and should not have been revised. Reviews can take place but the revision of the degree of disablement by revisiting causation and by applying apportionment was wholly illegal. 
22. If the SMP had acted correctly in 2007 her degree of disablement would have remained unchanged and no appeal would have been necessary. It would not have been open to West Midlands to appeal their own SMP’s decision and the PMAB would not have been in a position to intervene.       
23. West Midlands reduced her Injury Benefit award immediately after the review without waiting for the PMAB decision. If it is decided not to set aside the December 2007 decision she should be compensated for the period between her pension being cut and the adjudication of the PMAB. West Midlands should not have arbitrarily reduced her payments when they were fully aware the matter was the subject of an appeal. Once West Midlands had reduced the payment they were in no hurry to progress the matter.    
Summary of West Midland’s position  
24. A review was properly conducted under Regulation 37 by West Midlands and the SMP on their behalf. The PMAB’s decision correctly determined the claimant’s entitlement to an Injury Benefit upon appeal following a re-examination of the facts, medical position and representations of the parties which determination is by regulation expressed to be final.  
Conclusions

25. The relevant Regulation applies where an applicant is permanently disabled as a result of an injury received without his own default in the execution of his duty. If that criterion is satisfied the decision-maker must then assess the applicant's degree of disablement. Determining what this is, is a question of fact for West Midlands, having obtained and taken into account, the opinion of a SMP.
26. I cannot intervene if the decision maker has asked himself the correct questions, directed himself correctly in law, has taken into account all relevant but no irrelevant, irrational or improper factors, and if the decision is not one that no reasonable decision maker properly directing himself could have reached (that is, it is not perverse).
27. It is not disputed that Miss Smith has suffered a qualifying injury. The dispute is whether the correct banding has been applied to Miss Smith’s degree of disablement. Miss Smith maintains she should be in Band 3, in other words that she is suffering from a loss of earning ability between 55% and 74%. Conversely, West Midlands have assessed Miss Smith as having a loss of earning ability of 30% (Band 2) whilst the PMAB say her loss of earning ability is just 14% placing her in the lowest band (Band 1).
28. The Court of Appeal case (Metropolitan Police Authority v Laws [2010] EWCA Civ 1099) addresses the question of what a SMP and/or a PMAB should be looking at when an injury award is reviewed under Regulation 37. In the original case brought by Ms Laws, the judge had found that each SMP/PMAB decision was to be treated as final and that the question on review was whether the individual’s degree of disablement had substantially altered since the last review. The SMP was therefore required to consider whether Miss Smith’s degree of disability has substantially altered since the previous review was undertaken on 4 May 2001. It is not obvious from the SMP’s report that he was clear on this.
29. Furthermore, in December 2007, when Miss Smith’s loss of earning ability was reviewed, the SMP had before him Miss Smith’s GP records and various medical reports dating from August 1992 to August 2002. Thus only one of the reports considered by the SMP post dated the previous review, the remainder of the reports having been provided in some cases as much as eleven years previously. I am at a loss to understand how on the basis of medical evidence that was clearly out of date the SMP could then recommend that Miss Smith’s neck condition had improved such that her loss of earnings was now lower than in May 2001. In my view this does not seem to be a reasonable conclusion and that West Midlands simply accepted that view without question can only be regarded as maladministration. 
30. By the time of the PMAB hearing, in April 2009, the PMAB had before them, Miss Smith’s occupational health file, her GP records and medical reports dating from April 1992 to December 2008. Having examined Miss Smith, considered her, and West Midland’s submissions; the PMAB reached the view that there was little to support the argument that Miss Smith’s injury was anything other than a minor injury and a significant proportion of her current symptoms were due to degenerative changes and, consequently, apportioned 20% of her loss of earnings to her neck injury and 80% to underlying degenerative changes. The PMAB considered that Miss Smith was capable of working for approximately four hours a day and therefore her earning capacity had been affected by just 14%, thus placing her in Band 1. 
31. It is for each decision maker to reach their own view given the evidence before them. The PMAB had the benefit of five recent medical reports all of which post dated the date of the previous review and the opinion of the Consultant Orthopaedic Surgeon who examined Miss Smith on the day of the hearing and found that the clinical presentation of Miss Smith’s degenerative spondylosis involved a significant restriction in movement. That information was taken into account, Miss Smith’s medical history was considered and the type of employment open to her was discussed. I do not see anything here that would allow me to say that the decision of the PMAB is perverse.
32. Nor, for that matter, do I consider, on the basis of the evidence before me, that the PMAB failed to carry out a proper examination of Miss Smith, or that their report was unfair to her or biased against her. Miss Smith might have disagreed with the findings, but this does not mean that the reports were biased against her.
33. Albeit, West Midlands misdirected themselves at the time the 2008 review was initially considered, I am satisfied that the matter was properly considered by the PMAB which effectively put right the earlier maladministration. However, such maladministration will inevitably have lengthened the entire process and this must have caused Miss Smith distress and inconvenience for which I have made an appropriate direction.   
34. Miss Smith submits that the medical referee’s decision in 1995 was a final decision and says that whilst reviews can take place the revision of the degree of disablement by revisiting causation and by applying apportionment is wholly illegal. I agree that it is wrong in law to seek to re-open a previous determination as to the degree of disablement and to reconsider apportionment. As I discussed earlier the SMP and the PMAB are required to consider whether Miss Smith’s degree of disability has substantially altered since the previous review and, in my judgment, this is what happened, at least when the matter came to be reviewed by the PMAB who have stated clearly in their report that considering apportionment is a separate exercise from testing for the entitlement for an injury award by reason of the injury causing or substantially contributing to the disablement. 

35. Miss Smith is aggrieved that West Midlands reduced her Injury Benefit award immediately after the review without waiting for the PMAB decision. West Midlands reduced Miss Smith’s award on 3 January 2008 and she lodged a formal appeal on 26 January 2009, some thirteen months later, which in my view does not wholly support her argument that West Midlands should not have arbitrarily reduced her payments when they were fully aware the matter was the subject of an appeal. In any event Miss Smith’s Injury Benefit award was reviewed by the SMP acting under Regulation 37(1) and (Regulation 30(2) required West Midlands to refer the question to the SMP). The latter part of 37(1) says that if the police authority find that the degree of the pensioner's disablement has substantially altered, the pension shall (my emphasis) be revised accordingly. Arguably, this creates a duty on the part of the police authority to revise the pension, notwithstanding that there may be an appeal.  
Directions   
36. I direct that West Midlands shall within 28 days of this determination, pay to Miss Smith a sum of £200 in recognition of the distress caused by the maladministration identified above.
JANE IRVINE 

Deputy Pensions Ombudsman 

31 March 2011 
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