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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicants
	Mr  JD Berry

Dr MA Berry

	Scheme
	Leicester Scrap Processors & Suppliers Pension Fund (the Fund)

	Respondents
	Mr DJ Berry and Mr FR Berry (the Trustees) 

Leicester Scrap Processors & Suppliers Ltd (the Company)

Beechwood Trusteeship & Administration Ltd (the Professional Trustee and the administrator) (Beechwood)


Subject

Mr Berry and Dr Berry (also referred to as “the Berrys”) complaints are as follows:

· Beechwood and the Trustees failed to grant Mr Berry’s request made in 2010 for a review of his pension.

· Beechwood and the Trustees failed to enforce the terms of a lease, by not carrying out a rent review with effect from the rent review date of 29 September 2006. 

· The Company (the employer in relation to the Fund) has failed to pay an increased market rent with effect from 29 September 2006.
The Deputy Pensions Ombudsman’s determination and short reasons

The first part of the complaint is not upheld as Mr Berry can have his pension reviewed if he is prepared to sign a new deed that will allow it. The second and third parts of the complaint are upheld and the Trustees of the Fund are directed to refer the dispute between the parties to a third party as directed. 
DETAILED DETERMINATION
General Material Facts 
1. Mr Berry is a co-trustee of the Fund with the Trustees and Beechwood. He is also a member of the Fund. Dr Berry is Mr Berry’s wife and is a prospective beneficiary.
2. Beechwood were formally appointed as professional trustee and administrator of the Fund on 1 March 2010, replacing the previous professional trustee and administrator which had been removed with effect from 26 August 2009. 

3. The Fund currently operates under a definitive trust deed, dated 11 December 2000 (the Definitive Trust Deed).  Decisions of the trustees of the Fund (the Fund Trustees) relating to the investment of the Fund are to be unanimous (Clause 5.2.1) but other decisions are to be taken by a majority (Clause 8). A new trust deed, dated 15 December 2009, has been drafted but Mr Berry has refused to sign it. 

4. Mr Berry was formerly a director of the Company and left service under a compromise agreement (the Agreement) dated 5 November 2001. The current directors of the Company are the Trustees who are also Mr Berry’s cousins. 

5. The Agreement states that the Company and the directors agree that on or before 3 August 2002 such parts of the directors’ share of the assets in the Fund shall be transferred or allocated to Mr Berry’s share for the purposes of providing him with a pension. The Agreement adds that Mr Berry is entitled to draw a single life pension of £20,000 a year from 3 August 2002 (the date of his 56th birthday) without provision for escalation or guaranteed benefits. Mr Berry’s share of the assets would be crystallised and there would be no further obligations on the directors of the Company to allocate further assets for Mr Berry’s pension. The Agreement also stated that:

“Mr Berry shall receive all pension benefits to which he shall be entitled under the Rules and Trusts of the Pension Scheme... 

As from the 3rd of August 2002, Mr Berry shall be entitled to participate in and enjoy the benefits of the Pension Fund and the Pension Scheme in accordance with the Rules of the Trusts thereof and to the extent permitted by law… 

The obligations and covenants …. shall not affect the right of Mr Berry to receive any greater or other entitlements which are or become due to him under terms and provisions of the Pension Scheme per se…
Mr Berry shall be entitled to increase (should he so wish) the amount of his pension in so far as is permitted by law (by reference to the Retail Price index or otherwise)...” 

Material Facts and Submissions in relation to the Pension Review      
6. The pension Mr Berry received in 2002 represented the then maximum income that could be taken from the Fund. 
7. Rule 23 of section H, titled “PAYMENT OF BENEFITS”, of the Definitive Trust Deed Rules (the Rules) states:

“23.1 Any benefit to be provided in pension form shall (unless the Board of Inland Revenue agrees otherwise) be secured by an annuity upon such terms and conditions as the Trustees shall decide…

23.3 Pensions in payment…may be increased on the Scheme Date (or such date as the Trustees decide) by such amount as the trustees determine subject to the Appendix and subject to the requirement to increase pensions in payment attributable to contributions paid after 6th April 1997 by the amount and at the intervals required by the Pensions Act.

23.6 In the case of a Member becoming a Pensioner on or after 4 February 1994 the Trustees shall have the power to defer purchasing an annuity to secure such pension or any pension for a Dependant of a Member or Pensioner until the Member or Pensioner attains age 75…

23.6.7 a formal review of the amount of pension payable shall thereafter form part of the Scheme’s triennial actuarial review and the renewal certificate shall be supplied to the Pension Schemes Office with the actuarial valuation report, and

23.6.8 the Trustees shall review the suitability of annuity purchase at least on an annual basis and in the light of significant changes in available annuity rates.”   

8. The new Trust Deed and rules (the New Rules), drafted as at December 2009, allowed for pensions to be reviewed at the request of a member. Rule 22 states: 

“Rule 22 (Income Withdrawal):
Where this Rule applies to an individual’s Unsecured Fund or Alternatively Secured Fund, the Trustees shall pay out of that Unsecured Fund or Alternatively Secured Fund to the individual such amounts and as such times as the individual may specify, provided that:

no payment shall be made if it would not qualify as income withdrawal; and
the trustees may impose such restrictions as to timing and minimum and maximum amounts of payments as they reasonably consider appropriate.” 

9. HMRC technical page RPSM09102110 states:

“Pension in payment on 5 April 2006 going forward as an unsecured pension

Any pension being paid to a member aged under 75 on 5 April 2006 

…

· direct from the funds SSAS approved under s 590 ICTA 1988 where the scheme rules did not require an annuity to be purchased for the individual, or…
from…a scheme that becomes a registered pension scheme on 6 April 2006 became an unsecured pension from 6 April 2006 onwards.”

10. HMRC technical page RPSM09102310 states:

“Limit where an entitlement to an unsecured pension first arises under an arrangement

Maximum amount

The maximum level of unsecured pension that may be paid from an unsecured pension fund is calculated at the point the member first becomes entitled to such a pension, i.e. when they first designate some of the uncrystallised fund held in the arrangement to be used to provide an unsecured pension.

The maximum amount is 120% of a base amount calculated at that point…

A review of the maximum unsecured pension payable is triggered under an arrangement no later than five years after the initial calculation point, and no later than at five yearly intervals thereafter (so at the beginning of the sixth pension year, eleventh pension year etc.). These five yearly groups of pension year are referred to in the legislation as ‘reference point’. As the pension year structure does not change, the revised limit will simply replace the existing limit for the current and/or future pension years within the existing reference point.”    

11. HMRC technical page RPSM09102520 states:

“Review of the unsecured pension limit where the member wishes to nominate a new reference period

Subject to the agreement of the scheme administrator, a member may nominate that the current reference period should end before the scheduled date and a new one begin. This new reference period (and revised limit) must begin on the next anniversary of the reference date in relation to the existing reference period (i.e. the first day of the next pension year). In effect, a retrospective nomination is not allowed, and a member cannot make a nomination reaching a number of years ahead. The nomination must actually be made in the year before the change is to take effect.
…

Changes from 6 April 2011:

The member is receiving an unsecured pension. Their current 5 year unsecured pension reference period ends on or after 6 April 2011. what happens if the member asks for a new reference period to begin before the new rules come into force?

If the scheme administrator accepts the request, the new reference period will not begin until the day after the end of his current pension year. The new rules will then apply. ”   

12. On 18 April 2008 AWD Chase de Vere, the previous administrator and professional trustee to the Scheme, wrote to Mr Berry enclosing an authority to increase his pension payments to the maximum available under the new regime, which came into effect as from 6 April 2006. Mr Berry’s annual pension was increased to £20,660.15. 

13. On 10 July 2009 AWD Chase de Vere wrote to Mr Berry stating:    
“You provided me with a valuation of the property, owned by [the Scheme]. This valued the property at £540,000. Its book value had previously been quoted as £360,000.

I have assumed that the year end report for 2009 was recalculated, with the increased property value used. My calculations indicate that this would increase your maximum pension to £25,797. Your share of the fund would have been £330,741.

Please note that the above is an indication of the revised pension level. If you did wish to take a higher amount, we would have to recalculate the value of your pension on the nomination date, and there are restrictions on when the increases can come into effect. This information, therefore, is not an absolute statement of benefits.”

14. On 17 March 2010 Beechwood wrote to Mr Berry regarding the request he had made on 25 February 2010 to bring forward the review of his pension under the unsecured pension procedures to 2010. Beechwood expressed concern that it might not be possible to review his pension as the Rules did not allow for it. They explained that the concession to facilitate early reviews granted in the 2007 Budget was not overriding legislation, i.e. it did not override the provisions under the Rules, and that they had received confirmation from Pension Scheme Services at HM Revenue and Customs to this effect. 
15. My office has also received confirmation from Pension Scheme Services at HM Revenue and Customs that the Rules would need to be amended if a member wishes to nominate a new Reference Period.

Summary of the Berrys’ case

16. In response to enquiries by my office, Mr Berry’s solicitors, state:

“You have indicated that you are minded to find the reason why Mr Berry’s pension review cannot take place is because he has not signed the replacement Definitive Deed and Rules. In our initial submission we did point out that the balance of powers contained in the rules had changed. In particular, we referred to the fact that the costs of the scheme are now to be borne by the fund whereas previously they were stated to be borne by the employer. 

More importantly, we expressed some concerns about the way in which trustees’ decisions were expressed to be made. The current deed requires all decisions to be made unanimously as is the case with virtually all small self administered schemes due to the exemptions that are available when this provision applies. 
The draft replacement deed is confusing in that it refers to both an “independent trustee” and an “independent registered trustee”. This latter reference is to a trustee who is registered with the Pensions Regulator under the regulations made under Section 23(4) of the Pensions Act 1995. We understand Beechwood is acting as an independent trustee.

Perhaps we can make progress on this aspect if you can obtain the agreement of both the company and Beechwood that it is acting as an independent trustee and not an independent registered trustee.

Also, we would seek an assurance from the company that it would not exercise its power to remove Mr Berry as a trustee without cause so that the majority decision provision of 8.2.2 would not apply. We think this is a reasonable request given that the threat of removal has been made in the past.

Mr Berry is not unreasonably refusing to sign the deed he just has genuine concerns that there is a significant shift in the balance of power.”
17. Mr Berry’s solicitors also state:

· Beechwood, if it is the administrator for HMRC purposes, could have granted its consent. The Rules do not require an annuity to be purchased. If it were regarded as essential that an amendment be made a provision dealing with the specific issue could have been incorporated in a short Deed of Amendment.

· They have not seen any written evidence that HMRC state a rule amendment is necessary. Post A-Day HMRC have not been interested in reviewing scheme documentation.

· The New Rules were posted to Mr Berry without an explanation of its provisions.  The previous administrators and independent trustee had been removed within 24 hours of asserting that the Company was in breach of the lease terms and the trustee body had a legal duty to enforce the terms of the lease. Mr Berry has also been threatened with removal as a trustee, so understandably he did not want to sign the deed without specific legal advice. The terms of the New Rules should have been dealt with as an entirely separate issue to the question of Mr Berry’s pension.

· On the question of income withdrawal alone the replacement provision in the New Rules provides for automatic consent to a pension review, so they do not understand Beechwood’s refusal other than in the context of its stance as a mouthpiece of the Company and the Trustees.    

Summary of the Trustees’ and Beechwood’s case
18. They believe that the provisions of the Rules do not permit a new Reference Period from 2010, as allowed for under the Finance Act 2007, to be effected.
19. The Rules are substantially out of date and do not cater for any of the provisions of the Finance Act 2004 or subsequent legislation.
20. The provisions within the Finance Act 2007 for a member in receipt of an unsecured pension to nominate a new five year Reference Period is not overriding legislation and the scheme governing documents must be amended so as to permit it.
21. HMRC has confirmed that the scheme governing documents would need to be amended for a new Reference Period to be permitted.
22. The various clauses referred to by Mr Berry’s solicitors relate to pension provision applicable before 6 April 2006, in particular the ‘annuity’ basis of pension provision.
23. Mr Berry’s solicitors refer to rule 23.3 of the Rules as evidence that a new Reference Period election can be effected, but this is incorrect. This Rule refers to the Fund Trustees’ power to increase pensions in payment. The Fund Trustees have no involvement or discretion in the operation of unsecured pensions, or the election of a new Reference Period. This rule applies when the Scheme could have provided a fixed ‘annuity’ based type pension to a member, and could now be argued to apply to a scheme pension but not to unsecured pension.
24. They have and always will be willing to facilitate the effecting of a new 5 year Reference Period once the Scheme documentation permits it.   
Material Facts and Submissions in relation to the Rent Review      
25. The Fund owns property at 61/70 Harrison Close, South Wigston (formerly Units 7, 8 and 9 Magna Road, Wigston) (the Property) which is rented out to the Company by the Fund Trustees for a term of 15 years from 10 January 1997 expiring on 10 January 2012 ( the Lease). The initial rent was £30,000. The Lease is not registered with the Land Registry and is in the Company’s possession.

26. The first page of the Lease provides that “the rent review dates” ( my emphasis) are “the twenty ninth day of September in the years 2001” ( my emphasis).The wording continues on to the second page but it seems that this page is missing and cannot be located. The third page of the Lease provides that the rent review period is the period starting with any review date up to the next review date or starting with the last review date up to the end of the contractual term. Clause 5.15.3.3 of the Lease provides that the rent review is upwards only. 

27. The Schedule to the Lease states that the Company will pay an initial yearly rent of £30,000 “until the first review date” and “during each successive review period”, in the absence of agreement, “such rent as may be agreed or determined in accordance with this schedule”. The Schedule provides ( in paragraph 1.2.2 ) that in the absence of agreement the revised rent is to be:
“1.2.2 determined by a valuer acting as an expert to be nominated in the absence of agreement by or on behalf of the President for the time being of the Royal Institution of Chartered Surveyor’s ( “the President”) on the application by or [sic] either the landlord or the tenant …
1.3 the revised rent to be determined by the expert shall be such as he shall decide is the open market rent”. 
28. The fees payable for such a referral are to be paid by the parties to the Lease in such shares and such manner as the expert shall determine and failing any such decision in equal shares. 

29. On 8 March 2000 a valuation of the Property was carried out and the market rent was assessed as £38,000 a year. No rent review was carried out as at 29 September 2001 and the Company continued to pay rent at £30,000 a year. 
30. The Property was valued at £360,000 as at 3 May 2005 and in December 2006, the previous professional trustee asked the Trustees to arrange a rent review, following the valuation, but this did not take place. 
31. A further valuation was carried out on 28 February 2009 so that Mr Berry could take a transfer value of his share from the Fund to purchase an annuity instead of drawing a pension directly from the Fund. The value as at 3 May 2005 of £360,000 was used to assess Mr Berry’s share, which was estimated to be £253,735.43. 
32. Mr Berry insisted on a further up-to-date valuation of the Property, which was carried out on 22 June 2009, and was stated to be £540,000. The increase in value of the Property was due to recent improvements made by the Company. This resulted in a corresponding increase in the market rent, which was estimated to be £44,000 a year. 

33. The minutes of a Fund Trustees’ meeting on 25 August 2009 note that the then professional trustee advised that “it was clear the terms of the lease had been breached on a number of occasions and that the Trustees had a right of re-entry”. The following day the then professional trustee was removed by the Company (which had the power to do this under the Definitive Deed) and replaced by the Beechwood. 

34. In late 2009 and early 2010 Mr Berry raised concerns about the situation regarding the rent reviews and asked the Trustees to take action to resolve the matter. A Fund Trustees’ meeting was held on 25 February 2010 and the minutes record that it was agreed that the first rent review should have taken place as at 29 September 2001 and that an independent valuation for that review would be carried out, jointly paid for by the Fund Trustees and the Company in accordance with the Lease. Once the property was valued, Beechwood was to issue a demand to the Company for the backdated rent plus interest in accordance with the Lease. The arrears were paid in 2010 as well as the increased rent. 
35. The minutes of the same meeting also record that the Beechwood advised Mr Berry’s representative that as the relevant page of the Lease dealing with a further rent review was missing, it and the Trustees were unwilling to pursue this matter as the Company was unwilling to agree voluntarily to a further rent review. There has been no subsequent rent review.

36. Following the meeting, the Berrys’ solicitors wrote to the Trustees arguing that they had a conflict of duty and were in breach of duty. They proposed a way forward which involved asking the same independent valuer to carry out a further rent review. No response appears to have been received from the Trustees. 
37. On 25 March 2010, the Berrys’ solicitors asked Beechwood to take independent legal advice on how to carry out a rent review where the page of a lease that contains the rent review procedure is missing. Beechwood responded on 1 April 2010 that they did “not agree that the trustees need to seek specific legal advice for every decision they make”. 
Summary of the Berrys’ case 

38. It would be unreasonable to expect Dr Berry to be aware of the amount of rent being paid by the Company or the mechanisms for rent reviews. Her loss is the injustice resulting from maladministration by Beechwood, the Trustees and the Company. This includes losses due to underpayments of rent by the Company, which have decreased her contingent interest in the Fund, as well as legal fees incurred in bringing her complaint. 

39. Despite the absence of the relevant page in the Lease, there is circumstantial evidence that that rent reviews should take place, for example, the Fund’s annual reports refer to five-yearly rent reviews.  

40. The Trustees are in breach of trust as they have preferred the interests of the Company over the interests of the scheme members. They are under a fiduciary duty to act in the best interests of the Fund members and not to put themselves in a position where their personal interests conflict with their trustee duties. 

41. Mr Berry was not a director of the Company, so he was unaware of the amount of rent that the Company was paying. The directors were able to keep this information from him. He is not partly accountable for the loss of the Lease and it would be unfair to blame him for this. The only way the current situation could have been avoided would have been for each trustee to have his own copy. He believed the Lease was safely stored with the solicitors who prepared it.
42. Mr Berry asked for the rent review situation to be rectified when he requested a review of his pension. It was only when he became aware of the position in 2008 that he was able to take action by trying to reason with Beechwood and the Trustees. This approach was partly successful as the backdated rent due for 2001 to 2006 was eventually paid. 

43. Proper rent reviews would have led to higher property valuations and an increase in Mr Berry’s share of the Fund which in turn would have permitted a higher pension to be paid. 

44. The precise mechanism and procedure for the rent review might be unknown but the requirement to pay a fair rent is an on-going obligation under the Lease. The Trustees did not merely have an obligation to ensure that the rent review was carried out as at 29 September 2006, they have a continuing and on-going duty to act in the best interest of the Fund. 

45. Beechwood and the Trustees are as much in breach of that obligation today as they were in 2006, because they are still failing to take appropriate action to enforce the terms of the Lease and to obtain a fair rent. 

46. Trust law requires trustees to act prudently and conscientiously, which includes a duty to take care and act in accordance with professional advice when required. Beechwood have consistently refused to take independent legal advice in connection with the operating of the Lease so that a rent review can take place. If such advice were obtained, it would likely lead to an injection of cash into the Fund, which would benefit the Fund, as the tenants would have to pay backdated revised rent arrears from 29 September 2006. 

47. The improvements to the Property were carried out without Mr Berry’s knowledge, and in breach of the Lease (which prohibits certain improvements). 
48. Failure by the Company to pay a full market rent constitutes an “unauthorised payment” according to HMRC regulations. They believe that HMRC would regard anything longer than a five year period for a rent review as suspect between connected parties.
49. They ask that the Company be directed to pay the shortfall between the rent that has been paid by the Company and the rent that it should have paid had the rent been increased in 2006, together with interest. Otherwise they ask for a direction that Beechwood obtain and act in accordance with independent legal advice in connection with the Lease and that the appointment of such legal advisers be agreed with them.

50. They are concerned that there is a real risk that an independent valuer will say that it is impossible to determine conclusively the rent review periods due to the missing page and original copies of the Lease. They ask me to make a direction which will automatically trigger the requirement to assess the rental payments if the valuer concluded that the Lease required 5 yearly rent reviews. 

51. They have incurred substantial legal costs in bringing their complaint, in the region of £20,000. Mr Berry took specialist legal advice in his capacity as a member and as a trustee. It is clear that the rent reviews would not have occurred had it not been for his intervention in his capacity as a trustee. A trustee is entitled to take legal advice and to be reimbursed for the cost of such advice from the trust fund. 
52. 90 % of the professional time which has been spent on Mr Berry’s claim relates to the failure of the Trustees and Beechwood to observe and enforce the terms of the Lease. Once the rent review terms have been implemented this is likely to result in an additional £70,000 plus interest becoming payable to the Fund by the Company. These payments will also benefit the Trustees in their capacity as members of the Fund and it is right therefore that the Fund should reimburse Mr Berry 90% of the costs incurred to date.   

53. Once the additional rent due has been collected he should receive the additional pension he would have been entitled to had he been able to undertake a pension review reflecting the increase in value of the Property resulting from the increase in rental payments and improvements to the Property.  He asks for a direction to this effect. 
Summary of Beechwoods’ and the Trustees’ case

54. Since their involvement Beechwood have found Mr Berry obstructive in relation to the operation of the Fund as he has refused to sign various necessary documents and has refused to comment on or complete minutes and resolutions.

55. I should not concern myself with matters relating to the tenancy, as this is a contractual agreement between landlord and tenant. It is therefore outside my remit to determine that a rent review is undertaken.

56. They accept that I may possibly be entitled to direct the Fund Trustees as landlord to make an application to the County Court to decide the issue. 
57. There is no documentary evidence to confirm any subsequent rent review dates after 2001. There is also no obligation under the terms of the Lease to require either the tenant or the landlord to instigate any specific rent review. Either party may do so at their discretion. The tenant chose not to. That is their right. 

58. They refuse to obtain legal advice about how the rent can be reviewed as that legal advice can only be to recommend an application to the County Court to decide which the majority of the trustees are reluctant to do. 

59. In the absence of an agreement, there is a disputes procedure in the Lease, otherwise the landlord could ask the County Court to reach a decision, but doing so would result in costs against the Fund.

60. Any valuations that are carried out on the Property are for the purposes of the Fund only and have no bearing on the amount of rent that is payable by the tenants. 
61. The potential gain to the Fund if a rent review was ordered by the County Court as at 29 September 2006 is believed to be around £20,000, which is the amount of increased rent that the tenants would have to pay until the Lease expires in 2012. If the case was lost, it is believed that costs awarded against the Fund would also be around £20,000.They, as the majority of the Fund Trustees consider the risk too great where the possible outcome is at best a lottery.  It is therefore not financially worthwhile to take a risk in obtaining legal advice on how to operate the Lease.  
62. The money that the Company has spent on improvements has increased the Property’s value which has directly benefitted the landlords. Beechwood and the Trustees, as joint landlords, sought to effect a formal agreement between themselves about the improvements, but it is not clear why Mr Berry objects to this. 

63. Beechwood should not be liable for any of the Berrys’ costs or other financial award as this is essentially a family dispute. Beechwood have acted within their rights and powers and they and the Trustees are entitled to their opinion in relation to the rent review. The involvement of the Berrys’ solicitors is wholly unnecessary and not in the best interests of the Fund.

Summary of the Company’s case

64. It also suggests that the tenancy is a contractual matter and it is not within my powers to become involved in a dispute between the parties to the Lease.

65. In this tough economic climate, the directors of the Company have a duty to ensure that the business is sound and profitable. As tenants they are not obliged to agree to an increase in rent unless there is evidence for it.
66. The directors do not see how compensation is due to one of the joint landlords for improvements that the Company has made to the Property at its cost which has directly financially benefitted the landlord. 

Conclusion
Pension Review

67. The provisions under the Rules allow pensions in payment to be reviewed at each triennial actuarial valuation. There are no provisions within the Rules that allow for pensions to be reviewed more frequently than on a triennial basis. 
68. HMRC RPSM09102520 states that the scheme administrator’s agreement is needed if a member wishes to nominate a new Reference Period. Therefore, Mr Berry needed to obtain the agreement of Beechwood, as administrator of the Scheme, to his 2010 request for his pension to be reviewed. As the Trustees did not need to agree to this, I do not find that there has been maladministration on their part in respect of this part of the complaint.   

69. Mr Berry’s pension was reviewed in 2008 and therefore the next review would be in 2013, at the end of the current Reference Period. By requesting a pension review in 2010, before the end of the current Reference Period, he was in effect nominating a new Reference Period. 

70. Mr Berry states that Beechwood could have given its consent for his pension to be reviewed. The reason given by Beechwood to Mr Berry for being unable to review his pension in 2010 was because the Rules did not allow for the nomination of a new Reference Period. In the absence of any provisions in the Rules allowing for the nomination of a new Reference Period, it was not unreasonable for Beechwood to have withheld its consent.

71. Mr Berry has been asked to sign the New Rules, incorporating changes to allow for the nomination of a new Reference Period and also other changes, in order for his pension to be reviewed. Mr Berry refuses to sign the New Rules because he disagreed with some of the changes incorporated in this document.
72. Mr Berry says that if it was essential that there should be an amendment to the Rules to deal with this provision, then the issue could have been incorporated in a short Deed of Amendment. He also says that he has seen no written evidence to suggest that HMRC state that a rule amendment is necessary and that HMRC have not been interested in reviewing post A-Day scheme documentation.

73. I agree that it is possible for the new Reference Period to be dealt with on its own in a short Deed of Amendment. However, it is entirely reasonable, and cost effective, for all the post A-Day changes to be dealt with under one amending deed. The decision as to how the changes under a pension scheme are documented lies with the trustees and not the administrator of the Fund. 

74. With regard to the necessity of a rule amendment, HMRC have confirmed to my office that this would be required if a member wishes to nominate a new Reference Period. The fact that HMRC may not be interested in reviewing post A-Day scheme documentation is not a reasonable excuse for changes not being documented.          

75. As scheme administrator, Beechwood’s role is to administer the Scheme in accordance with the Fund’s governing document and the reason they could not comply with Mr Berry’s wishes was because there were no provisions under the Rules. I therefore find that there has been no maladministration on the part of Beechwood in this matter. 
Rent Review 

76. The Lease is an asset of the Fund and the Fund Trustees are all obliged to manage it in the best interests of the Fund and the members.  
77. Other than investment decisions, which are to be taken unanimously, the Fund Trustees’ decisions are to be taken by a majority. Either way, Mr Berry as one of the Fund Trustees and being in a minority, is unable to compel the Trustees and Beechwood to take the action he would like. As beneficiary and potential beneficiary, however, the Berrys are entitled to require the Fund Trustees to take reasonable steps to manage the trust property efficiently. 
78. There is provision in the Lease for the rent to be reviewed at intervals, the first one to take place in 2001. The fact that this was not done at the time was the responsibility of the Fund Trustees at the time, including Mr Berry and the Trustees. Beechwood was not a trustee at that point and cannot be responsible for this omission. I do not find persuasive Mr Berry’s claim as to the reasons why he did not know the amount of rent paid by the Company or indeed about the rent review period. He was a director of the Company until 2001 when the first rent review should have taken place and should at least have known about that requirement from his involvement with the Company. It was also his responsibility as a Fund Trustee to be aware of such matters. 
79. It was also his responsibility, together with the other Fund Trustees, to ensure the safe keeping of a copy of the Lease. This effectively secures the interest of the landlord against just such problems as occurred in this case. Leases are normally executed in two parts so that each party holds an identical copy. The fact that it has not been possible to refer to another copy of the Lease implies that the Fund Trustees failed to retain a copy of the Lease which was maladministration. Mr Berry must bear his share for this failure. 
80. However, from 2008 he has tried to rectify the matter. Although it is not for me to determine the precise contents of the Lease or the rights and obligations of the landlord and tenant, as the Lease is an asset of the Fund, I am entitled to take a view as to the likely provisions of the Lease in order to decide any dispute or complaint regarding the administration of the Fund. 
81. It is clear to me that the further rent review date/s was/were set out on the lost page which must also have contained the mechanism for activating the rent reviews. It is, I think, reasonable to infer that it was for the landlord (i.e. the Fund Trustees) to call for the rent to be reviewed (as is usually the case) and sufficient circumstantial evidence that, on balance, the rent reviews were to be carried out every five years. Given that the rent was to be upwards only, it would be unreasonable to expect the tenant to start the process or indeed for the tenant to pay an increased rent of its own volition. 
82. That said, steps were eventually taken in 2010 by the Fund Trustees to remedy the situation by arranging for a rent review to be carried out as at 2001 and it appears that arrears due on the basis of that valuation have been paid. There is however now an impasse as to what should occur as regards any subsequent rent reviews. The Berrys argue that one was due in at least 2006 but the Trustees and Beechwood have refused to carry one out. They have put forward different reasons. 
83. Leaving aside the arguments as to whether or not the works carried out by the Company were in breach of the tenants obligations under the Lease (as this is a matter that falls more readily into the pure landlord and tenant domain) the Company basically says that it has its own interests to protect and is unwilling to agree to pay an increased rent voluntarily. Its’ reasons are that there is no clear evidence that it as the tenant agreed to a rent review in any year subsequent to 2001 and as there is no clear evidence that the landlord has the right to require a review of the rent beyond the one as at 2001. 
84. Although it is true that my jurisdiction does not extend to the actions of the Company in its capacity as tenant, my jurisdiction does extend to its actions as the principal employer. I also bear in mind that the Trustees are the guiding mind of the Company, being the only two directors of the Company.  
85. Beechwood and the Trustees have essentially adopted the Company’s position in relation to the enforceability of the provisions of the Lease and in the light of the Company’s refusal to agree voluntarily to pay an increased rent, they have justified their inaction on the basis of the costs which the Fund would incur in taking action to resolve the dispute between the parties. I have however seen no independent evidence to substantiate their claims as to these costs. 
86. I accept that the Company as the tenant is entitled to look to its own interest. But given that the Company and the Trustees are in reality effectively one and the same, the Trustees have a clear conflict of interest and should be especially vigilant not to allow their personal business interests to interfere with their trustee duties. The Company has exploited the loss of a crucial page in the Lease to its advantage. In preferring the interests of the Company over the interests of the Fund (and hence the interest of the beneficiaries as a whole) the Trustees have, in my view, failed in their duty as trustee. 
87. I do not have the power to determine when the rent review should have taken place but do have the power to direct the Fund Trustees to take positive action to resolve the impasse. The Lease provides a mechanism for determining the revised rent in default of agreement.
88. I have seen no compelling reason from Beechwood or the Trustees as to why it would be detrimental to the interests of the Fund to take make use of this provision (or indeed other action) to resolve the impasse. There is clearly an argument for saying that the tenant is in breach of its implied obligations to comply with the terms on which the Lease was granted and the fact that action to remedy the breach may result in costs is not of itself a reason not to take such action. I therefore find that there has been maladministration by Beechwood as administrator and breach of trust by Beechwood (in so readily adopting the position of the Trustees and the Company) and by the Trustees in failing to take steps to find an equitable outcome. 
89. I appreciate that the Schedule to the Lease is directed to resolving disputes as to the amount of rent payable on a rent review and not to the issue of when (or indeed if) further rent reviews are to take place. Nevertheless, in the particular circumstances of this case, the same mechanism seems to me an obvious means of resolving the differences between the parties and I make the appropriate directions below. The directions also set out the questions to be addressed.
90. It would be premature for me now to direct the Fund Trustees and Beechwood to take further specific action to remedy the injustice suffered by Mr Berry as a result of my findings against them in paragraph 88 above. However, they are reminded that once the valuer has decided the question they will need to take steps, as far as is practicable, to place Mr Berry in the position he would have been in had they not acted with maladministration and /or in breach of trust.  
91. I do not propose to make an award for the re-imbursement of the Berrys’ substantial legal costs from the Fund for a number of reasons. I usually only award such costs in exceptional circumstances. I have only upheld that part of their complaint that relates to the rent review and, as indicated above, I consider that Mr Berry bears some responsibility for the unsatisfactory situation which has arisen. His impetus in bringing his complaint is as a beneficiary and not as a trustee so that his claim to be reimbursed his costs from the Fund on this basis is not justified. Finally, although the situation is somewhat unusual, it is not one that necessarily required professional legal assistance in referring the complaint to my office. 
Directions
92. In the event that the parties to the Lease are unable to agree to refer the questions set out below to an agreed valuer (acting as an expert) within 21 days of today’s date, the Fund Trustees, as landlord, are to apply, within 21 days thereafter to the President for the time being of the Royal Institution of Chartered Surveyors for the appointment of a valuer to act as an expert to determine the questions set out below.
93. The questions to be determined are:
· whether any further rent reviews were due under the Lease apart from the one as at 2001 or;
· (in the event that the valuer is unable to determine this question) whether an arms length commercial lease entered into in 1996 would have, on a balance of probabilities, included provision for 5 yearly upward only rent reviews and; 
· if so on what date or dates.
94. Once these questions have been determined the provisions of paragraphs 1.2.2 and 1.3 and the remainder of the Schedule to the Lease are to apply. The costs of such references to be borne by the parties in accordance with the provisions of the Lease.     
JANE IRVINE 

Deputy Pensions Ombudsman 

27 March 2012 
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