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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs C Davis

	Respondent
	Windsor Life Assurance Company Ltd (Windsor Life)

	Plan
	Windsor Life Executive Drawdown (the Plan)


Subject

Mrs Davis’ complaint against Windsor Life concerns its handling of an order by the Court on her divorce assigning 100% of the value of her husband’s (Mr Davis) policy under the Plan. Specifically, she complains that: 

· having received details of the pension share, Windsor Life continued to make drawdown payments to Mr Davis for several months despite confirming to her financial adviser that the payments had ceased; and

· the Court made its order in January 2008 but she did not receive a transfer from the Plan until November 2008. 

As a result of the above, Mrs Davis says she has suffered considerable financial loss and requires Windsor Life to recompense her for that. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part against Windsor Life. Its handling of the pension sharing process fell short of what might have been expected causing Mrs Davis some loss and distress and inconvenience. Mrs Davis should have restored to her the income taken from the fund and not already paid back to her and she should receive a modest payment in recognition of the distress and inconvenience caused. 

DETAILED DETERMINATION

Material Facts

Background

1. Prior to the divorce hearings, a report was provided to the Court by a financial adviser appointed by solicitors acting for Mrs Davis and Mr Davis. The report set out recommendations as to how the assets of both could be split. In relation to pensions, the report said that the value of Mr Davis’ fund under the Plan at that time (November 2007) was £91,908. It was assumed that the intention of the pension splitting was to achieve an equality of gross income and, to obtain this, Mrs Davis needed an additional pension which the value of the Windsor Life policy would broadly cover.
2. As part of her divorce settlement, Mrs Davis was awarded 100% of the value of Mr Davis’ policy under the Plan. A Consent Order made on 28 January 2008, together with a Pension Sharing Annex under section 24B of the Matrimonial Causes Act 1973, set out the details of the pension share.

3. The pension sharing annex stated:

“THIS ORDER TAKES EFFECT FROM the date on which the Decree Absolute of Divorce or Nullity of marriage is granted…, or if later, either

a. 21 days from the date of this order, unless an appeal has been lodged, in  which case

b. the effective date of the order determining that appeal.

That date being 14 February 2008.” [handwritten addition]
4. In addition, a statement for the person responsible for the pension arrangement said:

“Take notice that you must discharge your liability within the period of 4 months beginning with the later of:

· the date this order takes effect; or

· the first day you are in receipt of –

a. the pension sharing order including this annex…;

b.   in matrimonial cause, a copy of the decree or divorce or nullity of marriage and a copy of the certificate that the decree has been made absolute;

…
d. the information specified in paragraphs A, B and C of this annex and, where applicable, paragraphs G to J of this annex;

…”

5. The information required in the annex had been added by hand. Paragraphs A to C concerned information about the Plan as it related to Mr Davis. Paragraph G was relevant to Mrs Davis; it requested specific details of the pension arrangement to which any transfer of funds was to be made and asked that a copy of a letter should be provided from the receiving scheme confirming its agreement to accept the pension credit. To the form had been added an address for Legal & General and contact details for one of its employees. These details were headed “Financial Adviser”. 

Delay

6. A Decree Absolute was made on 11 March 2008 and Windsor Life received a copy of all the relevant divorce papers from HM Courts Service on 31 March 2008. 
7. Around this time, Mrs Davis appointed an independent financial adviser (the IFA) to assist her with the pension matters. This IFA’s company had acted for Mr Davis for some time and continued to do so.

8. The IFA received a copy of the relevant divorce papers from Mrs Davis on 8 April. The IFA tried to query with Mrs Davis and her solicitor why Legal & General had been added to the annex and in what capacity, but there is no record of a reply.

9. Windsor Life wrote to Mr Davis and the IFA on 24 and 28 April respectively. Mr Davis was supplied with a Pension Splitting Application Form and told it must be signed by him and by Mrs Davis to enable a transfer to be made to another pension arrangement. Once it was received, Windsor Life would issue a Notice of Implementation [of the pension sharing order]. Windsor Life offered to pass the form to Mrs Davis once Mr Davis had signed it, if he wished. The IFA was told about the form. In addition, Windsor Life explained to the IFA that it was unable to accept a pension credit; Mrs Davis would therefore need to transfer the benefits to another pension arrangement. And finally, the IFA was asked to supply identification information for Mrs Davis, which he duly did, on 7 July. A copy of Windsor Life’s letter was passed by the IFA to Mrs Davis on 29 April.
10. On 27 June, Mr Davis phoned Windsor Life. The note of the call suggests that Mr Davis told Windsor Life that it now had everything it needed from him to proceed. He was told that information was awaited from Mrs Davis’ solicitor.
11. On the same day, Mrs Davis called Windsor Life. She said she was waiting for the Pension Splitting Application Form and asked for confirmation of the current position.

12. Mrs Davis called the IFA on 1 July. She said she had not heard anything since the IFA’s letter of 29 April. She had been told by Mr Davis that he had returned the forms to Windsor Life “ages ago” and she was concerned they had got lost. 
13. Mr Davis called Windsor Life again on 21 July. The note of the call says that Mr Davis asked about progress and discussed the “missing” Pension Splitting Application Form. Mr Davis is recorded as saying he thought it was being sent to Windsor Life by the IFA. It was agreed that the form would be sent to Mr Davis again but Mr Davis was about to go on holiday. He asked that the form reach him before 12 August and Windsor Life sent it on 7 August. It was signed by Mr Davis on 14 August and by Mrs Davis on 20 August and passed to Windsor Life by the IFA on 1 September. The form contained some data pre-filled by Windsor Life. The transfer value was £76,500.
14. The IFA spoke to Windsor Life on 22 July about taking an open market option under the Plan. He was told by Windsor Life that Mrs Davis would need to transfer her pension share to another pension arrangement.

15. Starting in late August, the IFA collected quotations for provision of an annuity for Mrs Davis.

16. The IFA, in a letter of 1 September to Windsor Life, explained that the Pension Splitting Application Form was enclosed but not complete because it had come to his attention that Mr Davis had been continuing to receive income from the Plan. He asked for the value of the fund to be confirmed, taking into account the income paid to Mr Davis in error. He explained that he was unable to arrange an annuity for Mrs Davis whilst there was uncertainty as to the value of the Plan. (See paragraphs 20 to 23  for details of the income). 
17. Mr Davis asked Windsor Life for an update on progress on 17 September and the IFA asked for urgent responses on 25 September. On the same day, the IFA lodged a formal complaint with Windsor Life. He said that:

· he had been told by Mr Davis that the Pension Splitting Application Form was returned to Windsor Life some time in May or early June. But, the form had to be re-sent to Mr Davis in August;

· Mr Davis should not have received income from the Plan after March. And, the IFA had been given conflicting explanations about payment of income;

· there had been a delay in dealing with the matter from April (when the pension sharing documents were received by Windsor Life) and then from 1 September, when the IFA asked for clarification about the value of the fund and the payments of income, but no response had been forthcoming despite the IFA’s attempts to escalate the matter; and
· until the position in relation to the fund was resolved, Mrs Davis could not make a choice about an annuity provider and was in need of income.

18. Windsor Life issued an interim response in October and a final response in December. Windsor Life said:

· there was no evidence of the IFA being told that income paid to Mr Davis would cease. If the IFA had been informed incorrectly that income would stop, then Windsor Life was sorry for that error. In fact, income had to continue until either Windsor Life received all the required documentation to effect the Court’s order or Mr Davis asked that the income be stopped. The fully completed Pension Splitting Application Form was received by Windsor Life on 8 October and income payments ceased as a result;

· no compensation would be payable to Mrs Davis to cover the reduction in the value of the fund since any reduction was due only to market forces;
· having issued the necessary forms to complete the transfer in April, these were only returned to Windsor Life in October; and 

· there was a delay in settling the transfer value payable to Legal & General (see paragraph 19 below). The service standard for this type of transaction was 10 days and Windsor Life had failed to meet that. In recognition of this, £320 was to be paid to Mrs Davis. (To date Mrs Davis has not accepted this offer). 

19. On 6 October, Mrs Davis’ annuity provider, Legal & General, wrote to Windsor Life asking for release of the transfer value. Legal & General chased for a response on 27 November. Windsor Life’s note of the call suggests that it was unclear as to whether or not the transfer value had been paid. A letter was sent to Legal & General the same day to confirm that a transfer had been made of £55,305, being the value on 9 October.
Continued payment of income from the Plan

20. The IFA, in his 1 September 2008 letter, said he had called Windsor Life in April to ask about the position in relation to income and had been told that no further payments would be made after March. But, he believed that five instalments of income had been paid to Mr Davis amounting to £4,377.
21. A benefit statement issued to Mr Davis by Windsor Life in September 2008 showed gross withdrawals from the fund on the 26th of each month of £724.73. Windsor Life has said that the last payment was made to Mr Davis on 26 September 2008.

22. Mr Davis received income from the fund net of tax, a monthly payment of 533.73.

23. Mr Davis passed on some of these instalments to Mrs Davis. Mrs Davis says she received two cheques from Mr Davis: one for £1,590 dated 1 September 2008 and another for £533 dated 1 October 2008. She has supplied bank statements showing these cheques being paid in to her account. She also refers to a letter from Mr Davis in which he says, “In June, I started sending the pension to Christine’s solicitors…” implying that four instalments were passed to her. Mr Davis has confirmed he made the two payments mentioned above, and suggests he made one other to Mrs Davis on 18 August 2008 of £533.
Mrs Davis’ position
24. Windsor Life received details of the pension sharing in March 2008 but took until November 2008 to transfer the funds. No steps were taken by Windsor Life to manage the process to ensure it was completed within the four-month period specified in the pension sharing annex.
25. Windsor Life should not have continued to make payments to Mr Davis out of the fund after receipt of the pension sharing papers. Mr Davis passed some of those payments on, but only those received, net of tax, in June, July, August and September 2008, totalling £2,123.
26. The delays caused by Windsor Life caused a large reduction in the value of the fund, about £37,000. This is a considerable amount of money which Mrs Davis says she cannot afford to lose. 

27. Mrs Davis says Windsor Life’s offer of £320 for the delay in settling the pension share from 1 September 2008 onwards is unacceptable in view of the serious financial loss she believes she has suffered. She considers the reduction in value of the fund between 1 September and 9 October 2008, was around £21,000 which has caused her to receive a lower income than she would otherwise have done.
Windsor Life’s position
28. There is no requirement for Windsor Life to chase return of forms that are awaited to complete a transfer unless the deadline for implementation of an order is approaching.

29. Windsor Life was not obliged to stop making payments to Mr Davis; there are no specific regulations covering the treatment of income drawdown. Windsor Life was unable to implement the order until all of its requirements had been met and therefore it acted correctly in continuing to pay income.  

30. The correct final value of the Plan was transferred, being the value on 9 October 2008, the day of receipt of the request from Legal & General.  However, there was a delay in settlement and, in acknowledgement of that, Mrs Davis was offered a goodwill payment of £320. 
Conclusions

Continued payment of income from the Plan

31. Section 28 of the Welfare Reform and Pensions Act 1999 (the Act) provides for section 29 to apply on the “taking effect of” a pension sharing order under the Matrimonial Causes Act 1973 (see Appendix for relevant extracts from the Act). Mrs Davis’ pension sharing order took effect on 11 March 2008, being the date of the decree absolute.
32. Section 29(1) of the Act provides that on application of this section, the transferor’s shareable rights become subject to a debit and the person receiving the transfer becomes entitled to a credit. Therefore, Mrs Davis became entitled to her share of the Plan on 11 March 2008. 
33. Section 29(5) of the Act refers to the benefits to which a transferor is entitled immediately before the “transfer day”. Section 29(8) defines the transfer day as the date on which the order takes effect therefore, after the transfer day, the transferor is no longer entitled to the benefits because they have (even notionally, if not physically) transferred to the other party. Mr Davis therefore should have had no further interest in the Plan after 11 March 2008.
34. Further, guidance issued by HM Revenue & Customs (RPSM09102480 – see Appendix for extract) relating to unsecured pensions clearly states that on application of a pension sharing order, the scheme administrator must review the maximum income allowable and re-calculate the basis amount for the person receiving the income on the date the pension sharing order comes into effect. HMRC clearly envisages a situation where a policyholder may be in receipt of unsecured income from a fund that is the subject of a pension sharing order but the order has not yet been implemented, and seeks to ensure that income is adjusted accordingly.
35. It is therefore clear that Windsor Life’s assertion is incorrect that income could be paid from the Plan until the Pension Splitting Application Form had been received. Windsor Life knew, on 31 March 2008, that the pension sharing order had been made and ought to have taken steps to ensure that Mr Davis had no further interest in the policy from the date the order took effect. It then had some time to implement the order (see later).
36. I consider Windsor Life’s continuing payment of income demonstrates a poor understanding of the mechanics of pension sharing and amounts to maladministration.  Whilst in some sharing cases where only a percentage of a fund is transferred, continued payment of income might have limited effect, the effect in this case was stark. Because 100% of the fund was to be transferred to Mrs Davis, each payment to Mr Davis depleted Mrs Davis’ share. I note that Mr Davis reimbursed Mrs Davis, but not in full. His payments did not take account of the fact that income was paid gross from the fund. Nor did they allow for any investment growth. 
37. Mrs Davis should be compensated for the income taken from the fund in error. The last income payment to Mr Davis should have been made on 26 March 2008. This should have been adjusted; the March instalment was therefore overstated by, say, 50%. The last payment was actually made on 26 September 2008 so income continued to be deduced from the fund for 6½ months at £724.73 each month, a total of £4,710.75. 
38. Mr Davis refunded some instalments to Mrs Davis. The exact number is unclear but I am persuaded by the information provided by Mrs Davis that she received an amount roughly equivalent to four instalments, ie a total of £2,123.00. 
39. This leaves £2,587.75 to be passed to Mrs Davis. Given the relatively modest amount involved, I propose that it is dealt with as simply as possible and will not ask Windsor Life to calculate its value as if it had not been deducted from the fund each month. I realise that this may provide Mrs Davis with an amount slightly in excess of what she might have received on this portion of the investment (because returns were falling throughout) but equally, I will not be asking Windsor Life to add interest for late payment. It is unlikely that Mrs Davis will be able to purchase an additional annuity with this payment so she shall receive it as a cash payment.
40. I consider that Mrs Davis has suffered non financial injustice as a result of Windsor Life’s poor handling of the pension sharing and she should receive redress for that. I make an appropriate direction below.

Delay

41. Windsor Life had a four month period in which to implement the transfer, the “implementation period”. In normal circumstances, the implementation period should have started on 31 March 2008, ie the later of the date on which the order became effective (11 March 2008) and the date on which Windsor Life received the documentation required by legislation (31 March 2008). The implementation period should have ended 4 months later, ie on 31 July 2008.
42. The process was completed at the end of November 2008, but using a value at 9 October 2008. I have carefully considered why the time taken to conclude the transfer was so long. 
43. I do not find that Windsor Life moved the matter along as helpfully as they might have, but I cannot conclude they were actually responsible for the delay in settling the matter. The evidence, including the records of the IFA, show Windsor Life was not the party advising Mrs Davis and once Windsor Life had made it clear that it could not set up an annuity for Mrs Davis, responsibility for the pace at which matters moved forward lay elsewhere.
44. In order to implement the pension sharing order, Windsor Life needed all the information requested in paragraph G of the annex. Without this information, it could not proceed and it took the right steps to try and obtain it in April 2008 by requesting completion of the Pension Splitting Application Form.
45. This form was sent to Mr Davis in the first instance. He apparently told Mrs Davis in July that he had passed the form back to Windsor Life some time previously and his conversation with Windsor Life on 27 June 2008 appears to suggest that he may have returned the form at some time prior to 27 June. But a later conversation between Mr Davis and Windsor Life suggests that he thought the form was being returned through the IFA. It is therefore unclear if the form was, or was not, returned to Windsor Life. From the information available to me I cannot reasonably conclude that Windsor Life had the form in its possession and then lost it. Delay in relation to the form cannot therefore be laid at Windsor Life’s door.
46. Should Windsor Life have done more to try and conclude the matter sooner? I do not believe so. It had told all the parties concerned what its requirements were in order to proceed and there was no particular obligation on Windsor Life to chase the parties for the outstanding information. 
47. I see that neither Mrs Davis nor the IFA took steps to prepare for the purchase of an annuity until September 2008. I find this strange given that it had been known, since April, that the funds would have to be transferred away from Windsor Life. The IFA indicated to Windsor Life that obtaining quotations for an annuity had been delayed because of uncertainty as to the value of the fund as a result of Mr Davis still receiving income. But, it was only confirmed in early September that income was being paid.
48. Responsibility for completion and return of the Pension Sharing Application Form, and for finding an annuity provider, ultimately rested with Mrs Davis and her advisers. I realise that Mrs Davis thought others were dealing with the matter on her behalf so it is understandable if she did not pursue it vigorously throughout. Until Windsor Life was in receipt of the information on the form, including details of the pension arrangement to which the credit must be made, no action could be taken. The final details were received by Windsor Life on 8 October 2008.  
49. Once it received the necessary information, Windsor Life concluded the transfer but with some delay. Mrs Davis considers this period of delay began on 1 September 2008 but I cannot agree with her on that. Windsor Life only received the information it needed to start the implementation of the pension sharing order on 8 October 2008. It is entitled to choose a valuation date within the implementation period and released the value of the fund as at 9 October (ie the day after the date of receipt of the request to transfer). So although there was a delay in settlement after 8 October, there was no financial loss to Mrs Davis in respect of that delay. Windsor Life has acknowledged the delay in final settlement, which took longer than its standard ten days, and offered Mrs Davis £320 in recognition of that. I consider £320 to be a reasonable offer for the non financial injustice caused to Mrs Davis during this period.
Directions  

50. Within 14 days of the date of this Determination Windsor Life shall make a payment to Mrs Davis of £3,187.85, which represents redress for:
	· income paid from the fund in error and not refunded
	£2,587.75

	· non financial injustice in relation to continued payment of income
	£280.00

	· non financial injustice in relation to the delay in settling the pension share from 6 October 2008
	£320.00


JANE IRVINE 

Deputy Pensions Ombudsman 

6 March 2012 

Welfare Reform and Pensions Act 1999
Pension sharing mechanism

27 Scope of mechanism

(1) Pension sharing is available under this Chapter in relation to a person's shareable rights under any pension arrangement other than an excepted public service pension scheme.

(2) For the purposes of this Chapter, a person's shareable rights under a pension arrangement are any rights of his under the arrangement, other than rights of a description specified by regulations made by the Secretary of State.

(3) For the purposes of subsection (1), a public service pension scheme is excepted if it is specified by order made by such Minister of the Crown or government department as may be designated by the Treasury as having responsibility for the scheme.

The provision (above) is subject to modification.

28 Activation of pension sharing

(1) Section 29 applies on the taking effect of any of the following relating to a person's shareable rights under a pension arrangement-

(a) a pension sharing order under the Matrimonial Causes Act 1973
…

29 Creation of pension debits and credits

(1)  On the application of this section-

(a)  the transferor's shareable rights under the relevant arrangement become subject to a debit of the appropriate amount, and 

(b)  the transferee becomes entitled to a credit of that amount as against the person responsible for that arrangement. 

…
(2) Where the relevant order or provision specifies a percentage value to be transferred, the appropriate amount for the purposes of subsection (1) is the specified percentage of the cash equivalent of the relevant benefits on the valuation day

…

(5)  Otherwise, the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which, immediately before the transfer day, the transferor is entitled under the terms of the relevant arrangement by virtue of his shareable rights under it.

…

(7)  For the purposes of this section, the valuation day is such day within the implementation period for the credit under subsection (1)(b) as the person responsible for the relevant arrangement may specify by notice in writing to the transferor and transferee.

(8)  In this section-

"relevant arrangement" means the arrangement to which the relevant order or provision relates;

"relevant order or provision" means the order or provision by virtue of which this section applies;

"transfer day" means the day on which the relevant order or provision takes effect;

"transferor" means the person to whose rights the relevant order or provision relates;

"transferee" means the person for whose benefit the relevant order or provision is made.

34 Implementation period

(1)  For the purposes of this Chapter, the implementation period for a pension credit is the period of 4 months beginning with the later of-

(a) the day on which the relevant order or provision takes effect, and 

(b) the first day on which the person responsible for the pension arrangement to which the relevant order or provision relates is in receipt of-

(i)  the relevant  documents, and 

(ii)  such information relating to the transferor and transferee as the Secretary of State may prescribe by regulations. 

 (2)The reference in subsection (1)(b)(i) to the relevant  documents is to copies of-

(a) the relevant order or provision, and 

(b) the order, decree or declarator responsible for the divorce, dissolution or annulment to which it relates
…

____________________________

MH Revenue & Customs

RPSM09102480 - Technical Pages: Member benefits: An unsecured pension: Review of the unsecured pension limit: Review following a pension sharing event

This guidance only covers members who became entitled to an unsecured pension before 6 April 2011.
… 

Review of the unsecured pension limit where the unsecured pension fund is reduced following a pension sharing event

[Paras 10(4), (8A) and (9), Sch 28][Para 19, Sch 10, FA 2005] 

Where a member’s unsecured pension fund is reduced following the application of a pension sharing order then a review of the maximum unsecured pension payable in the remaining pension years in that five-year reference period is triggered. This ensures that the maximum income that may be drawn from the fund takes into account the reduction in the unsecured pension fund following the operation of the pension sharing order.

The scheme administrator must re-calculate the basis amount on the day the pension sharing order comes into effect. This is based on the reduced unsecured pension fund value immediately after the pension sharing order comes into effect and the individual’s age on that day.

…
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