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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr R Pinkstone

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	University of Bradford (the University)
City of Bradford Metropolitan District Council (the Council)


Subject

Mr Pinkstone complains about the level of ill health early retirement benefit that he has been awarded from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the University and the Council because: 

· the University failed to address the apparent conflict between the medical opinions and to consider properly the likelihood of Mr Pinkstone obtaining gainful employment within three years of his leaving employment, and  
· the Council mishandled the review process, resulting in undue delay.
DETAILED DETERMINATION

Scheme Regulations
1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provision under the 2008 Regulations is contained regulation 20, set out in full at Appendix 1 to this Determination. There are three tiers of pension:

 Tier 1- Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.
 Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.
 Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment. 
Material Facts
3. Mr Pinkstone was born on 8 May 1952. He joined the University on 6 August 1974 as an Electrical Assistant.

4. Over the years Mr Pinkstone had several periods of sickness absence suffering from various conditions. In 1998 he was absent for a number of months suffering from neck pain. He was assessed by the University’s Occupational Health Unit (OHU) on his return to work on 10 August 1998. The OHU physician said in his report “He has made a good recovery from his recent problem…He is capable of the full range of duties and I feel he should get no further problems from his recent trouble…”. 

5. In 2001, following a further period of sickness absence as a result of neck pain Mr Pinkstone was redeployed to a less physically demanding post of Condition Surveyor. 
6. Mr Pinkstone went on long term sickness absence again in July 2006 suffering from a musculoskeletal problem. He continued to be assessed on a regular basis by the OHU during his absence. Following one such review the Deputy Director of Estates and Facilities wrote to the OHU and said “In short Ray’s role is now mainly a sedentary one…I am concerned about this because if he cannot do his mainly clerical/sedentary role I am not sure we can re-deploy him into an even less active position…”
7. In a report dated 12 January 2007 the OHU physician said “I am guarded about his long term capacity for regular effective service.” 
8. In April 2007, Mr Pinkstone was referred to a Consultant Neurosurgeon who in his report, dated 14 June 2007, said:

“…His condition should not be disabling but the pain in the neck can be severe. There is no way of measuring this objectively of course. The physiotherapy is to build up muscle strength but will not get rid of his neck discomfort completely. I have no objection for him continuing to work. Most people with his condition tend to ‘just get on with it’. Physical activity will not affect the long-term prognosis in any way. I cannot explain his falls down the stairs – they could be medication related….”  
9. Mr Pinkstone returned to work briefly following his referral to the Consultant Neurosurgeon. 
10. On 1 August 2007 he was assessed again by the OHU. During the assessment Mr Pinkstone informed the OHU physician that he had fallen three times since his return to work and had that day injured his neck whilst opening a riser door. Mr Pinkstone was advised that he was no longer fit to attend work as to do so might put him at risk.    
11. Mr Pinkstone was referred again to the Consultant Neurosurgeon who arranged a cervical MRI scan. Following the scan the Consultant Neurosurgeon wrote, on 26 November 2007, to Mr Pinkstone’s GP and said “…An MRI of the cervical spine has been performed, and shows mild soft disc at C5/6 and C6/7 without compression of the cord. Certainly this does not account for the symptoms he reports…we have requested an MRI of the brain to exclude any cranial pathology to account for his problems…” 

12. Mr Pinkstone was reviewed by the OHU physician again on 16 January 2008 in connection with his fitness to work. The report, dated 23 January 2008, said:
“…With regards to his absence from work I am surprised that he is not actually certificated as sick. He tells me his General Practitioner felt he was well enough to return to some aspects of his work and therefore gave him a final sick note. [OHU physician] advised that he was not fit to be in work and he was suspended. However a med 3 sick note implies that a person is either fit or unfit for their full range of work. Therefore unless you are able to find him work in a safer situation i.e. probably office based with access that does not involve stairs, in my view he is unfit for work and should be certificated as such…” 
13. On 30 January 2008 the Consultant Neurosurgeon wrote to Mr Pinkstone’s GP and said the cranial MRI scan did not show any lesion or abnormality which would account for his symptoms and that he was at a loss to explain Mr Pinkstone’s symptoms.

14. Mr Pinkstone was reviewed by the OHU physician again on 8 April 2008 in connection with his fitness to work. The report dated, 17 April 2008, said that Mr Pinkstone had undergone extensive investigations and no serious underlying medical condition had been identified and therefore without a diagnosis he was unable to give a prognosis. The report went on to say that Mr Pinkstone’s current post would appear to be inappropriate at that time but that he could return to a predominantly sedentary role and that he had drawn Mr Pinkstone’s attention to the proposed role of Administrative Assistant. 
15. Mr Pinkstone continued to be reviewed by the OHU, as part of the sickness absence procedures, and in a report dated 4 August 2008 the OHU physician said that Mr Pinkstone was unfit for any kind of work due to his ongoing symptoms and that he was keen to pursue ill health retirement as an option and that a further report had been requested from his Consultant Neurologist. 
16. Mr Pinkstone’s Consultant Neurologist advised on 22 September 2008 that he would support an application for ill health retirement as “There is no effective treatment I can offer and it is likely he will continue to have symptoms and continue to be unfit for work for the foreseeable future”. 
17. Mr Pinkstone’s case was referred to an independent registered medical practitioner who said in his report, dated 4 November 2008, that he accepted that Mr Pinkstone was permanently unfit for his normal job but that with appropriate risk assessments it would be medically feasible for Mr Pinkstone to perform alternative work such as sedentary office based work. 
18. The University requested clarification from the independent registered medical practitioner who, on 19 December 2008, provided a certificate which indicated that Mr Pinkstone was suffering from a condition that rendered him permanently incapable of discharging efficiently the duties of his employment but that he would be able to obtain gainful employment within three years of leaving his current employment. 
19. Mr Pinkstone was advised in a letter dated 19 December 2008 that his application for ill health retirement had been successful and he had been awarded  Tier 3 ill health benefits effective from 1 February 2009.   
20. On 29 January 2009, Mr Pinkstone appealed against the decision to award him Tier 3 ill health benefits on the grounds that the independent registered medical practitioner’s opinion was different to that of his Consultant Neurologist, the OHU physician and the University.    
21. Mr Pinkstone’s appeal was reconsidered by the University who wrote to him on 19 February 2009 as follows:
“An independent qualified medical officer has examined you and recommended that you were medically unfit under tier three of the Local Government Pension Scheme (LGPS) Ill Health Regulations. We have no reason to question this decision as the Medical Officer is qualified to make this decision and has applied the guidelines provided by the LGPS.”

22. Mr Pinkstone appealed the decision again on 24 February 2009. His appeal was considered under Stage 1 of the Internal Dispute Resolution Procedure (IDRP). The Stage 1 Appointed Person provided his decision on 24 March 2009 as follows: 
“...Your appeal details that the University and the Occupational Health Dept have supported your application for ill health retirement. This is correct in relation to your last role within the University but at no point have we supported or offered a view that you would be unable to find any other employment.

You also state that the IMRP only saw you for a total of 20 minutes and ignored the opinion of your Specialist Neurologist, Dr Lily. Whilst your actual time spent with the IMRP may have been limited they have had access to your entire records and spent a considerable time reviewing these prior to actually seeing you. They have taken all this information into account when making their decision and we have no reason or evidence to suggest that this decision is incorrect…”    
23. Mr Pinkstone appealed the Stage 1 IDRP decision on 8 April 2009. The Council, the Stage 2 IDRP decision maker, reviewed the papers and wrote to the University to confirm who had made the decision as the papers submitted suggested that the decision had been made by the independent registered medical practitioner. The University confirmed that the decision had been made by them and not the independent registered medical practitioner.
24. The Stage I IDRP decision was upheld at Stage 2 of IDRP on 21 July 2009.  
25. Mr Pinkstone’s ill health award was reviewed in September 2010. The independent registered medical practitioner said in his report, dated 10 September 2010, that there was no realistic possibility of matters improving in the future and Mr Pinkstone had no reasonable prospect of gaining employment before normal retirement age.
26. Following the review the University uplifted Mr Pinkstone’s benefits to a Tier 2 award effective from the date of the review.
Summary of Mr Pinkstone’s position  
27. The decision to award him Tier 3 ill health benefits was incorrect because no consideration was given to his Specialist Neurologist who said he would not be able to work in the foreseeable future.

28. The University decided he could do a sedentary job but they failed to advise the independent registered medical practitioner that he was already doing a sedentary job.
29. The OHU thought that he was unfit to return to work and that ill health retirement was the correct route but the University told the independent registered medical practitioner about the Administrative Assistant job and he refused his application.
30. The University didn’t explain what Tier 3 ill health benefits were until after he had retired. 
31. The decision was made by the independent registered medical practitioner who determined if he could retire on ill health and also which tier he retired on. 
32. The University have been remiss in their factual recording of the job he was doing and the job they wanted him to do as they are the same and if he isn’t capable of doing one sedentary job he would not be capable of doing another mainly sedentary job. 
33. The alternative job the University wanted him to do was office based which would have put him more at risk as he could have fallen against a desk, the photocopier or a filing cabinet. 
34. He was wrongly given Tier 3 benefits at the start as now proven by the independent registered medical practitioner who said in September 2010 that there had been no change to his condition and changed his benefits to Tier 2. In addition because he has a permanent condition he should have retired on Tier 1 benefits from the outset.        
Summary of the University’s position  
35. The original decision was made after discussions between the Personnel Department, the OHU and the Pensions Office and was based on all the evidence available at the time. As there was no evidence that Mr Pinkstone would be permanently incapable of undertaking any gainful employment the University decided that Tier 3 ill health should be offered. 
36. The evidence used to make this decision includes both medical and non-medical evidence. The University’s view was that Mr Pinkstone was unable to continue in his current role due to his illness however we believed a different role could be suitable for him. The University had three separate medical reports all of which confirmed that Mr Pinkstone was unable to return to his current substantive role as a condition surveyor. However, all three medical practitioners supported the view that Mr Pinkstone would be able to undertake a more sedentary role, probably within a supervised office environment.

37. The University suggested an administrative role within the Health & Safety Office which could have been sedentary and could have been adapted to suit the needs of his conditions. Mr Pinkstone refused to accept the role, even on a temporary basis to see if he could adapt to the role despite the views from the OHU, personnel and the independent registered medical practitioner that it could be suitable. 
38. The OHU did state that Mr Pinkstone was unlikely to return to his substantive role, his redeployed role or any other role in the near future but this is some way short of saying he will never work again.
39. The letter of 19 February 2009 does seem to place a higher factor on the independent registered medical practitioner’s report than was actually the case. At the time this was the first case processed under the new regulations and whilst it is accepted that the University could learn a few lessons they did follow the correct procedures and a correct decision was made. 
40. Following the 18 month review Tier 3 benefits no longer seemed appropriate and the University concluded that Mr Pinkstone should be moved to Tier 2 benefits.  
Summary of the Council’s position  
41. Under Regulation 55 of the 2008 Regulations it is an employer’s decision whether benefits can be paid due to permanent ill health and Regulation 20 of the LGPS (Benefit, membership and Contributions) Regulations 2007 requires the employer to determine the level of ill health benefits payable. 
42. Under Stage 2 of IDRP the Council asked the University to supply copies of all the evidence considered at Stage 1 of IDRP. This was reviewed to ensure the University had addressed the correct questions and obtained the opinion of an independent registered medical practitioner. 
43. The Stage 2 decision maker will have assumed that the independent registered medical practitioner carefully considered all the available evidence in giving his opinion to the University. It is not the role of the decision maker to question the opinion given, except where it is clear further evidence is required to give a fair opinion. 
44. In accordance with regulation 20(7) of the 2008 Regulations the University obtained a further certificate from an independent registered medical practitioner and on 20 September 2010 instructed the West Yorkshire Pension Fund to pay Tier 2 benefits from the date of the medical review.
Conclusions

45. In order to be entitled to a pension under Regulation 20 of the 2008 Regulations, Mr Pinkstone had to be permanently incapable of discharging efficiently the duties of his current employment and have a reduced likelihood of obtaining any gainful employment before his normal retirement age. 'Permanently' is defined as until, at the earliest, his 65th birthday. The decision as to whether Mr Pinkstone met these requirements fell to his employer (the University) in the first instance.
46. Before making such a decision, the University needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner has to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008. 
47. At the time Mr Pinkstone’s application was first considered, the independent registered medical practitioner had before him Mr Pinkstone’s occupational health records and the reports from his Consultant Neurosurgeon. In June 2007 Mr Pinkstone’s Consultant Neurosurgeon was of the view that although Mr Pinkstone’s pain could be severe his condition should not be disabling and he had no objection to him continuing to work. The reports he provided in November 2007 and January 2008 said he was unable to account for Mr Pinkstone’s symptoms. However, by September 2008 his opinion had altered and he said that he would support an application for ill health retirement as “There is no effective treatment I can offer and it is likely he will continue to have symptoms and continue to be unfit for work for the foreseeable future”. 
48. The OHU physicians’ view in August 2007 was that Mr Pinkstone was unfit for work. By January 2008 that view had changed and the OHU physician said he was unfit for his normal job but could undertake office based work. Following a further review in April 2008 the OHU physician also opined that Mr Pinkstone’s current post was inappropriate but said that he would be able to undertake a sedentary role. However, by August 2008 the OHU physician’s opinion was that Mr Pinkstone was unfit for any kind of work and that he should pursue ill health retirement.     
49. The independent registered medical practitioner reached the view that whilst he accepted that Mr Pinkstone was permanently unfit for his normal job with appropriate risk assessments it would be medically feasible for Mr Pinkstone to perform alternative work such as sedentary office based work. The University accepted the independent registered medical practitioner’s recommendation and awarded Mr Pinkstone Tier 3 ill health benefits. 
50. The University submits that their decision was based on the information provided in the medical reports from the OHU physicians dated 23 January and 17 April 2008 and the recommendation from the independent registered medical practitioner dated 4 November 2008 which, they point out, all support the view that although Mr Pinkstone was unable to return to his current substantive role he would be able to undertake a more sedentary role. 
51. I have concerns about the approach taken in this case as there is no evidence to suggest that any consideration was given to the two most recent pieces of medical evidence which both appear to conflict with previous opinions. 
52. Decision makers are often faced with conflicting evidence, including medical evidence. Generally it is for the decision maker to weigh the evidence. The decision maker may prefer one doctor's opinion over another's and may rely on its own medical advice. But that does not mean that the University did not need to consider critically the advice (including advice of a medical nature) it received, and decide whether it could reasonably be relied upon or whether further probing was needed. 
53. In this case there was a clear conflict as to whether Mr Pinkstone was capable of undertaking a sedentary role. On the one hand the OHU physician, in August 2008, was of the view that Mr Pinkstone was unfit for any kind of work and the Consultant Neurologist said, in September 2008, that he was unfit for work for the foreseeable future yet previous opinion had been that he was capable of returning to some form of employment. I consider that there was maladministration in the University’s failure to address the apparent conflict between the opinions provided. 
54. The University were required to satisfy themselves that Mr Pinkstone was unable to carry out his normal duties and if so satisfied then decide whether he would be able to obtain gainful employment and, if necessary, how soon that was likely to be. Whilst I acknowledge that the issue of redeployment to a different role was discussed at some length by Mr Pinkstone’s managers and the University’s HR department; I cannot see that the decision that he would find gainful employment within three years of leaving employment is supported by any opinion given by the medical experts involved in his case.  
55. In my judgment the University should have made further enquiries about the apparent conflict between the opinions provided and the likelihood of Mr Pinkstone obtaining gainful employment within three years. I am therefore remitting the matter to the University to consider afresh. 
56. In so far as the Council is concerned they argue that it is not the role of the Stage 2 IDRP decision maker to question the opinion given by the independent registered medical practitioner, except where it is clear further evidence is required to give a fair opinion. Although it is not for the Council to question the medical opinion given by the independent registered medical practitioner it is their role to consider the process undertaken and ensure that all relevant matters and evidence have been taken into account. In this instance it was insufficient to have assumed that the independent registered medical practitioner had considered all the available evidence particularly where no mention is made of the reports dated 4 August and 22 September 2008 and both reports clearly conflicted with earlier opinions.    
57. In my judgment the Council ought to have recognised at Stage 2 of IDRP that Mr Pinkstone’s application had not been considered properly and remitted the matter back to the University at that time. Not to have done so constitutes maladministration and has lengthened the overall process which undoubtedly will have caused Mr Pinkstone distress and inconvenience. 
Directions   

58.
I direct that within 72 days of this determination the University shall reconsider which level of benefits Mr Pinkstone was entitled to under Regulation 20 at 1 February 2009 and issue a further decision.
59.       In the event that it is decided that he was so entitled to Tier 1 or Tier 2 benefits, the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.

60. The Council shall pay Mr Pinkstone £150 in compensation for the distress and inconvenience he has suffered resulting from its maladministration as summarised above.

JANE IRVINE 
Deputy Pensions Ombudsman 

2 September 2011 
Appendix

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

20.
(1) If an employing authority determine, in the case of a member who satisfies one of
the qualifying conditions in regulation 5-

(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and
(b) 
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,
they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2) 
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a)
as if the date on which he leaves his employment were his normal retirement age; and
(b) 
by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(3) 
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased-

(a) 
as if the date on which he leaves his employment were his normal retirement age; and
(b)
by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

(4) 
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a)
are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and
(b) 
unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5) 
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age…
(7)
(a)
Subject to sub-paragraph (c), once benefits under paragraph (4) have been in payment to a person for 18 months, the authority shall make inquiries as to his current employment. 

(b)
If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in paragraph (5). 

(c)Sub-paragraph (a) does not apply where a person reaches normal retirement age…

(11)     (a)
An authority which has made a determination under paragraph (4) in respect of a member may make a subsequent determination under paragraph (3) in respect of him. 

(aa)
A subsequent determination under paragraph (3) must be made within three years of the date that payment of benefits is discontinued under paragraph (8), or before the member reaches the age of 65 if earlier. 

(b)
Any increase in benefits payable as a result of any such subsequent determination is payable from the date of that determination. 
… 

 (14) 
In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and…
(15)
Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.”
The Local Government Pension Scheme (Administration) Regulations 2008

44.—(1) 
An administering authority may require an administering or employing authority from which payment of any amount due under regulations 39 to 42 (employers’ contributions or payments) or regulation 86 (changes of fund) is overdue to pay interest on that amount.

(2) 
The date on which any amount due under regulations 39 to 41 is overdue is the date one month from the date specified by the administering authority for payment.

(3) 
The date on which any amount due under regulation 42 (other than any extra charge payable under regulation 40 or 41 and referred to in regulation 42(1)(c)) is overdue is the day after the date when that payment is due.

(4) 
Interest due under paragraph (1) or payable to a person under regulation 45(5) (deduction and recovery of member’s contributions), 46(2) (rights to return of contributions) or 51 (interest on late payment of certain benefits) must be calculated at one per cent above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests.

(55)
First instance decisions - general

(1)
Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.
…

(4)
Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.
(5)
That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.
(6)
Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him…
(56)
First instance determinations: ill-health

(1)  
Subject to paragraph (1A), an independent registered medical practitioner ("IRMP")  from whom a certificate is obtained under  regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation  (early leavers: ill-health) must be in a position to declare that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 
(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case, 

and he must include a statement to that effect in his certificate.

(1A)Paragraph (1)(a) does not apply where a further certificate is requested for the purposes of regulation 20(7) of the Benefits Regulations…
(3)
The employing authority and the IRMP must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation, and-

(a)
in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations; or 
(b)
in the case of the IRMP, when expressing an opinion as to the matters set out in regulation 20(5) and regulation 31(2) (early payment of pension: ill health) of those Regulations.” 
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