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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr K Culverhouse

	Scheme
	United Utilities Pension Scheme (the Scheme)

	Respondents
	United Utilities Pension Trustee Limited (the Trustee)


Subject

Mr Culverhouse complains about the decision of the Trustee to reject his application for ill health early retirement.
The D
eputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees to the extent that they caused him to suffer a loss of expectation and distress and inconvenience. 

DETAILED DETERMINATION

Material Facts

1. Mr Culverhouse is a member of the Water Pension Section (the WPS) of the Scheme.  Incapacity under the Rules relating to the WPS is defined as:

“Incapacity means physical or mental ill-health or infirmity which in the Trustee’s opinion (after considering such medical and other evidence as the Trustee determines to be appropriate):-

(a) 
is permanent, and

(b) 
prevents the individual from performing those duties for which he is or was employed by the Employer, and

(c)
 prevents the individual from taking up any employment (either with the Employer or any other employer) except at a significantly reduced rate of remuneration. The Trustee’s determination of what constitutes a significantly reduced rate of remuneration is final.”

2. Incapacity early retirement is provided for under rule 5.2.5:

“5.2.5 Incapacity early retirement. An Active Member may retire from Service at any time if he does so on grounds of Incapacity. The

provisions of Schedule 1 Rule 5.2.3 and 5.2.4 apply, except that the

Incapacity pension shall be equal to the Formula Pension calculated as

if Pensionable Service were increased by half of the potential years and

days of Pensionable Service which the Member would have completed

had he remained an Active Member in the same Membership category

and on the same weekly working hours until Normal Retirement Date

provided that:-

(a) 
the additional Pensionable Service shall not exceed the total of

his actual Pensionable Service as at the last day of Active

Membership (excluding any attributable to the Member’s 
Voluntary Contributions); and

(b) 
the resulting pension shall not exceed 2/3 of Final Pensionable

Pay or Average Final Pensionable Pay as appropriate.”
3. The Trustee states that under clause 6.2.3 of the trust deed, the Trustee Board may from time to time delegate any of its powers to any agent which may include Directors of the Trustee and that on 22 July 2005, the Trustee Board delegated its powers, duties and discretions in relation to internal disputes to the Internal Disputes Committee of the Trustee (the Disputes Committee). 

4. The Disputes Committee’s constitution states that it includes Trustee Directors of the Trustee and item 1 of part C states: 
“The Committee may exercise on behalf of the Trustee Board the following powers, duties and discretions in relation to the Scheme-

1.1
the Trustee Board’s powers and duties to consider, investigate and determine any complaints made to the Trustee in respect of the Scheme either informally or through the second stage of the Internal Disputes Resolution Procedure.

The first stage of the Internal Dispute Resolution Procedure will be dealt with by the Group Pensions Manager (“the Group Pensions Manager”) … 

1.2
any other power or discretion of the Trustee Board which the Trustee Board delegates to the Committee.”

5. Mr Culverhouse was employed by United Utilities (the Employer) and was diagnosed with renal cancer and subsequently underwent surgery in July 2006.

6. In September 2006, the Employer sought advice from Norwich Union (the occupational health advisers to the Employer (occupational health) about Mr Culverhouse’s ability to return to work.  Occupational health replied on 21 September 2006:

“At this point it is clear that Mr Culverhouse is not yet ready to return to work in any capacity.  What is not clear however is whether this is likely to be a permanent situation…Mr Culverhouse has anxiety about return to work but it is fair to say that his issues are psychological rather than physical….To be able to progress this forward it is essential to have an up to date detailed medical report.  This report is probably best obtained from his consultant ….Once I have received the consultant report and the pension scheme details I suggest that Mr Culverhouse is reviewed again so that a more definitive opinion about his long term fitness for work can be given.  I see no reason why this can not be completed within the next 4-6 weeks…”

7. On 6 December 2006 occupational health updated the Employer:

“Mr Culverhouse is currently and most likely for the foreseeable future unfit for work due to the secondary psychological effects of his medical condition.  A return to work would not be expected within the next 3-6 months.”    

8. On 11 December 2006, occupational health wrote to the Employer again:

“Mr Culverhouse has been prevented from returning to work due to psychological difficulties secondary to his recent medical diagnosis.  It is these psychological concerns which are affecting his ability to return to work.  In my opinion as previously stated if it was just the physical aspect of the illness that was being considered I would probably be at the stage where I would be recommending Mr Culverhouse return to his normal job.

As it is the psychological aspects which are keeping him from work I cannot see on this basis that Mr Culverhouse would be able to return to any alternative work as suggested in the foreseeable future.” 

9. On 15 December 2006, Mr Culverhouse made a formal application for ill health early retirement which the Trustee received on 21 December.  

10. On 22 December 2006, the Employer sought an opinion from the Medical Adviser which was provided on 24 January 2007:
“at this stage I am unable to state that permanent incapacity has been established.  The psychological effects of his illness are treatable and are not necessarily permanent.  I would suggest a further Occupational Health review in 6 months time.”
11. Mr Culverhouse was advised of the decision on 29 January 2007:

“…The Trustee sub-committee has reviewed the medical evidence and is unable to approve your application at this time.
The Medical Adviser has suggested that your application be kept under review.  Accordingly, the Group Pensions Department will contact you in 6 months to establish whether there has been any change to your health.”

12. On 19 February 2007, the Employer wrote to Mr Culverhouse following a meeting it had with him in January 2007 saying:
“We agreed that we would commence the notice period to end your employment with United Utilities North West with effect from Monday 12 February 2007.  As you are entitled to 12 weeks notice this will make your last date of employment 6 May 2007…

..During the notice period you stated you will appeal to the Group Pensions Department regarding their decision on your application for ill health retirement.  Should a decision not be made in this period then we agreed that you would leave the company at the end of the notice period under the voluntary early retirement scheme…”    

13. On 21 February 2007, Mr Culverhouse complained under the Scheme’s internal dispute resolution (IDR) procedure.  An interim response was provided to him on 23 April 2007, saying that there was insufficient medical evidence to progress his application.  He was requested to provide details about the appointment of his specialist and to provide authority for a copy of the specialist’s report to be obtained once available.

14. On 23 April 2007, the HR advisor e-mailed the pensions administrator:

“I believe someone from Pensions spoke to Kenneth on Thursday last week.  Kenneth said he was told that he can apply for early retirement but if his appeal is successful this can be changed then to ill health retirement.  Please can you advise so that I can put the appropriate arrangements in place.”

15. Also on 23 April 2007, the Scheme wrote to Mr Culverhouse about his IDR application:
..At the present time I do not feel that we have sufficient medical evidence to reach a decision in respect of your appeal.  I note that your opinion is that your appeal should be based on additional medical evidence in respect of your mental health status.  I believe this will be available following your forthcoming consultation with a mental health specialist….  “

16. Mr Culverhouse took voluntary retirement on 6 May 2007 and was advised that if his ill health retirement appeal was successful then his pension would be upgraded to an ill health pension. 

17. On 22 May 2007, Dr Findlay, the consultant psychiatrist provided a copy of his report, which as is material stated:

“…Kenneth would be well psychologically were it not for his diagnosis of cancer and the association with his father who died of cancer at the age of 54….

…I believe he needs special psychological treatment to help him resolve his grief about the loss of his father and the loss of his health.  He is unable to progress without this more intensive psychological treatment.  I will refer him for intensive day care within the Brocker Centre.  He will require a combination of psycho education, cognitive behavioural therapy, relaxation therapy and Eye Movement Desensitisation and Reprocessing (EMDR).
In my opinion it is too early to answer the questions about incapacity at this stage as Mr Culverhouse has not yet had the benefit of psychiatric treatment.  I cannot comment on the prognosis from his renal disease.  Clearly his anxiety is related to his fear of a recurrence of his cancer.  He is not fit to work currently on account of his psychological symptoms.”

18. On 13 June 2007, Mr Culverhouse was provided with a stage one IDR decision rejecting his appeal and he was provided with a copy of the consultant’s psychiatrist’s report.  Mr Culverhouse was advised that:

“…based on the medical evidence available, that at this time you are not suffering from any condition which is currently able to be described as permanent (criterion (a) of the incapacity definition).”

19. On 28 June 2007, Mr Culverhouse complained under stage two of the IDR procedures and  was referred to the Disputes Committee by way of a memorandum dated 2 August 2007 which stated:
“Please note that Mr Culverhouse took early retirement on 6 May 2007 and was advised that if his appeal was successful then his pension would be upgraded to an ill health pension.”

20. A further memorandum was sent to the Disputes Committee on 18 August 2007:
“If a decision is made by the sub-committee not to award an incapacity retirement at this time then the member cannot re-apply for incapacity pension at a future date based on a different medical condition.  If however, in the future, it transpires that Mr Culverhouse’s current medical condition, that you based your decision on, had not improved, Mr Culverhouse can make a formal request to have the case revisited through the IDRP.”

21. On 10 September 2007, Mr Culverhouse was issued a stage two IDR decision in which he was told that based on the medical evidence considered he was not suffering from any condition which was permanent and did not qualify therefore for an incapacity pension.  However, he was also advised:
“Please note that the decision has been based on the medical evidence and reports at this time.  The report from your specialist, Dr Findlay states that you are currently receiving counselling and believes that special psychological treatment is required.  The Trustee therefore suggests that if, after receiving treatment, your condition has not improved that you ask the trustee to review the current decision to decline your application due to permanence not being able to be proved.”  
22. On 8 December 2008, Mr Culverhouse complained that his cancer of the kidney had been followed by cancer of the lung and his condition should be considered as permanent.  On 6 January 2009, he was requested to give his consent for the Medical Adviser to view both the GP and specialist reports.
23. Mr Culverhouse provided his consent on 12 January 2009 and attended an appointment with the Medical Adviser on 30 January 2009.  On 2 February 2009,  the Medical Adviser prepared his report which stated as is material:

“…To date his psychological ill health has been treated only be medication.  In the summer of 2007 he was seen by Consultant Psychiatrist who recommended intensive treatment involving a number of psychotherapeutic modalities.  Unfortunately NHS waiting times have meant that he has only just started to receive any of the treatment.
Although he has quite a deep seated belief, it is my view that the prognosis for recovery with treatment is quite good.  It is for that reason that I do not believe his present incapacity can be regarded as permanent and so he therefore does not meet the eligibility criteria for an ill health pension…”
24. The Medical Adviser provided further information including the fact that Mr Culverhouse was working for two or three days a week in a car valeting business although the principal issue related to his return to employment was his reliability in attending work on a sustained basis.  He confirmed that having obtained suitable evidence his view was that he did not satisfy clause (a) and (b) of the rules and invited the Trustee to consider whether clause (c) had been met.
25. The Disputes Committee then wrote to Mr Culverhouse on 6 March 2009 to say that the Medical Adviser had advised that in his opinion Mr Culverhouse did not satisfy the conditions necessary to be granted an incapacity retirement and that the Trustee had reconsidered his case and his application had been declined.
26. Mr Culverhouse contacted a member of the Disputes Committee regarding the decision on 26 March 2009 and a further opinion was sought from the Medical Adviser, who replied the same day:
“I can confirm that my assessment of Mr Culverhouse’s application for an ill health pension was based principally on my consultation with him on 30 January 2009.  The only external medical report available to me at the time was a report from Dr Christopher Findlay, Consultant Psychiatrist, dated 22 May 2007.

At the time of the consultation with myself, Mr Culverhouse was able to furnish full details of his past medical history and treatment.  I did not consider that further medical information from either his GP or treating specialist would have influenced my decision, otherwise I would have recommended to the pension scheme that such information should be obtained.  Having reviewed the case notes, I remain of the same opinion.” 

27. On 30 March 2009, the Disputes Committee wrote to Mr Culverhouse providing a copy of the Medical Adviser’s opinion and telling Mr Culverhouse:
“I understand that you are disappointed by the response but in assessing the application the Trustee has regard to the Medical Adviser’s opinion and then reaches a decision on whether a member’s condition satisfies the Scheme Rules.  In your particular case the Medical Adviser has provided a clear recommendation.” 

28. Mr Culverhouse responded on 5 April 2009 by saying that in December 2008 he had attended his 12 month x-ray and something had been found in his lung and he was about to have a CT scan in June and the report the Medical Adviser had taken into account was out of date.

29. This issue was referred back to the Medical Adviser who responded on 7 May 2009 saying:

“I can confirm that I did discuss this with Mr Culverhouse.  Had there been concern that the investigations in December might indicate recurrence of tumour, the response would have been much more urgent in terms of further investigation.  At the point where I saw him, there was no evidence to suggest that the cancer had recurred.  Furthermore, the longer he goes without any evidence of recurrence, the greater the certainty that the original condition has been cured.”

30. On 11 May 2009, Mr Culverhouse was informed  that the matter had been referred to the Medical Adviser who had advised that:

· the December 2008 scan had been discussed during the January 2009 consultation;

· no definitive diagnosis had been made; and

· the Medical Adviser was aware of this when the previous recommendation had been made and as such the Trustee decision to reject his application remained.
31. On 8 December 2009, Mr Culverhouse re-applied for ill health retirement saying:

“I am applying for ill health due to the kidney cancer that I had three years ago has spread to my lung, this cancer is incurable therefore it is classed as permanent.  I am under Dr Marshall at Clatterbridge Hospital in the Oncology Outpatient Department and I have a CT scan every 3 months.”

32. On 30 January 2010, he was told:
“We have reviewed the Scheme Rules and can confirm that as you are in receipt of your pension benefits from the Scheme you are not eligible to apply to receive enhanced ill health retirement benefits.

We have ceased your application and closed our file.  Your standard retirement benefits will remain payable as normal.” 

33. On 12 April 2010, Mr Culverhouse re-applied for ill health retirement and enclosing a report provided by Dr Innes, consultant in Medical Oncology dated 6 April 2010 which said:
“Mr Culverhouse is currently under my care.  As outlined above he was diagnosed with renal cancer in July 2006.  In 2009 he unfortunately relapsed with small volume lung and lymphnode metastases.

At present he remains well.  It is difficult to predict prognosis in individual patients.  However, it is likely that his disease will progress over the coming months and he is likely to require palliative systemic anti-cancer treatment.”  

34. Mr Culverhouse was issued with a reply on 14 April 2010 which said:

“Whilst I appreciate that you are disappointed not to have been awarded incapacity retirement by the scheme you have exhausted the application and internal dispute resolution procedures.  You have been in receipt of retirement benefits from the scheme since May 207 as a result of leaving the company voluntarily and there is no facility under the Scheme Rules to apply for incapacity from retired status.” 

Conclusions
35. The Trustee’s decision of 29 January 2007 was made without the benefit of the specialist report that the Medical Adviser identified as necessary in September 2006, as that report was not provided until 22 May 2007.  In addition the Trustee failed to seek clarification about whether the treatments available would be successful or not.  Consequently, that decision was perverse, it being reached without the benefit of all relevant factors.    

36. Both stages of the IDR procedure failed to acknowledge this maladministration and Mr Culverhouse’s applications were rejected rather than being referred back to the Trustee for them to reconsider their original decision. 

37. Ordinarily, because of this maladministration I would be directing that the matter be remitted back to the Trustee for reconsideration.

38. However, when Mr Culverhouse requested the Trustee to review their decision in December 2008, the Trustee was provided with an opinion by the Medical Adviser, which should have been sought and would probably have been given at the outset, which stated that Mr Culverhouse’s prognosis for recovery with treatment was good and that his condition could not be described as permanent.  The decision reached by the Trustee in March 2009, which had relied on this opinion, was, therefore, properly reached.
39. At this point Mr Culverhouse may have still been under the impression that his ill health application was still ‘open’ and it would have been helpful if the Trustee had advised, in their letter of 30 March 2009, that Mr Culverhouse had exhausted the application procedure regarding his original application and clarified that because of his retired status he would be unable to submit an ill health application in respect of any new condition.  That was not made clear to him until April 2010.
40. The Trustee’s failure to properly consider Mr Culverhouse’s application and their failure to manage his expectations about his eligibility for ill health retirement caused him both a loss of expectation and distress and inconvenience, for which he should be compensated, and I make a suitable direction below.

Directions 
41. Within 28 days of the date of this determination the Trustee should pay Mr Culverhouse the sum of £400 in respect of the loss of expectation and distress and inconvenience caused.
JANE IRVINE 

Deputy Pensions Ombudsman 

7 January 2011 
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