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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr M Henderson

	Scheme
	The Police Injury Benefit Scheme

	Respondents
	North Yorkshire Police Authority (NYPA)


Subject

Mr Henderson has complained that his injury benefit has been reduced from a Band 4 award to a Band 1 award following a review. He asserts that the medical appeal board incorrectly revisited the cause of his injury and introduced an element of apportionment. Mr Henderson has also complained that NYPA have refused to refer his case back to the appeal board under Regulation 32(2).
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NYPA because both it and the medical appeal board misunderstood the scope of the review and, as a result, NYPA failed to ensure that the review was undertaken correctly.
DETAILED DETERMINATION

Material Facts

1. The Police Injury Benefit Scheme provides for payment at different levels (or “Bands”) dependent on the degree of loss of earnings capacity. The benefit payable may be adjusted to take account of the extent to which the incapacity is attributable to an injury received in the execution of duty (known as “apportionment”).

2. Mr Henderson’s original application for injury benefit was in August 1991. He was seen by the Force Medical Officer, Dr Givans, in May.  Dr Givans said Mr Henderson’s “problems consist of pain and stiffness in the left knee and right hip with associated weakness of the legs” (emphasis added). He noted that Mr Henderson had suffered a significant injury to his left leg whilst on duty in 1978. Dr Givans recommended that Mr Henderson be discharged on medical grounds. He then signed a Certificate of Permanent Disablement under Regulation B3 of the Police Pensions Regulations 1987 stating that Mr Henderson was suffering from osteoarthritis of the left knee and (again) right hip.

3. Mr Henderson applied for an injury benefit in August 1991. He was examined by Dr Givans again in September. Dr Givans referred to Mr Henderson’s accident in 1978 and said he was now suffering from “sequelae of his injuries in the shape of osteoarthritis of his left hip, knee and elbow” (emphasis added). He assessed Mr Henderson’s disability at 80%. Dr Givans then completed an injury benefit claim under Regulation B4 of the Police Pensions Regulations 1987. The form itself does not include a reference to the condition for which the individual is being certified as disabled.

4. The Assistant Chief Constable wrote to the County Treasurer, on 18 October 1991, enclosing copies of correspondence relating to Mr Henderson’s application for an injury benefit and saying that he had been certified by Dr Givans “as suffering from Osteoarthritis left knee and right hip” (emphasis added once again).

5. Mr Henderson was awarded an injury benefit at the Band 4 level. This was reviewed in 1993 and remained at Band 4.

6. Regulation 37(1) of the Police Injury Benefit Regulations 2006 (SI2006/932) provides,

“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

7. In October 2007, NYPA asked a Dr Adejoro (an Accredited Specialist in Occupational Medicine) to review Mr Henderson’s working capabilities with regard to his qualifying injury. They explained that, under Home Office guidelines, Dr Adejoro was only required to give an opinion on the qualifying condition(s) which had previously been found to be permanently disabling under the Police Pension Regulations. Dr Adejoro was asked to consider a management report (which recorded the qualifying injury as osteoarthritis of the left knee and right hip) and accompanying medical reports, complete an impact on earnings form and provide reasons for her decision. NYPA said that their HR Services Department would review non-Police Officer roles to break down the skills and abilities needed for each and provide a report for Dr Adejoro to determine a revised injury benefit award.

8. Dr Adejoro completed the impact on earnings form stating that the restrictions she had identified were wholly caused by the qualifying condition, which she recorded as osteoarthritis in the left knee and right hip. In answer to the question ‘is/are the ex-officer’s qualifying condition(s) solely the result of the qualifying IOD(s)’, Dr Adejoro answered in the affirmative.

9. Dr Adejoro wrote to NYPA in November 2007 stating that, in her opinion, Mr Henderson had chronic hip and knee pain and that the Disability Discrimination Act was likely to apply. She went on to say that she thought it was unlikely that Mr Henderson’s condition would prevent him from undertaking administrative duties of no more than 25 hours per week, which did not involve any physically strenuous activities or lifting. Dr Adejoro said that she did not think that there was a case for apportionment. NYPA provided Dr Adejoro with job descriptions for a personal security co-ordinator, a scrutiny officer and a rent recovery officer. She then determined that Mr Henderson’s degree of disablement was 36.87% (Band 2).

10. Mr Henderson was informed that his injury award would be adjusted with effect from 20 December 2007. He appealed the decision and his case was referred to an appeal board (PMAB).

11. In its submission to the PMAB, NYPA said (amongst other things):

· in April and May 1990, Mr Henderson was said to be suffering from pain in both knees and hips, which did not appear to be consistent with his original injury in 1978 where Dr Givans had recorded the qualifying condition as the left hip;

· Dr Givans had referred to Mr Henderson’s left hip, knee and elbow in his report of September 1991 when other reports refer to his right hip or both hips;

· it was unclear from the medical reports where the injuries to the right hip had occurred because the injury on duty Mr Henderson suffered in 1978 related solely to his left side;

· there did not appear to have been any investigations into Mr Henderson’s hip problems on either side and Dr Givans’ diagnosis of osteoarthritis appeared to be unsupported by any medical evidence available to them;

· in 2005, Mr Henderson’s problem with his hip was reported to be well controlled with anti-inflammatories and analgesics;

· he had a knee replacement operation in 2006, which appeared to be successful;

· in 2007, the medical reports indicated that the main limiting factor with regard to Mr Henderson’s mobility was his right ankle;

· Dr Adejoro had over-estimated the effects of Mr Henderson’s hip and knee problems on his mobility;

12. In the summary of its submission, NYPA said,

“NYPA invite the Board to look at the original determination of the ‘qualifying’ conditions of osteoarthritis of the right hip and left knee. It is clear that the significant injury which occurred on 27 July 1978 is the incident that has been attributed to those conditions. However, it is also clear that the original injuries on duty related to the head, left femur and left elbow, and not the left knee or right hip as stated. There are numerous contradictions contained within the medical records which make this case complex.

It is also evident from the medical records that Mr Henderson suffers from a degenerative condition, osteoarthritis. Should the Board feel that the injuries on duty have accelerated a condition, then they must consider apportionment. Acceleration of a condition would not constitute an injury on duty under today’s guidance. Clearly the fact that Mr Henderson is suffering from osteoarthritis in parts of his body that are not related to any recorded injuries on duty would suggest that the condition of osteoarthritis was going to occur regardless of whether or not the injuries on duty had taken place.

The Board are obliged to consider apportionment in all cases of degree of disablement. However, if the Board find that the permanently disabling conditions of osteoarthritis of the right hip and left knee are not solely as a result of an injury on duty then they must consider apportionment …

… recent medical information suggests that the limiting factor with regards to mobility is Mr Henderson’s ankle, which is not a qualifying injury.

… It would appear that Dr Adejoro has incorrectly taken into account non qualifying injuries when determining the working capabilities i.e. the right ankle and the right hip. It is therefore, the submission of NYP (sic) that all the roles provided to assist the FMA with the determination of earnings capacity and hence the degree of disablement, are suitable and within the working capabilities of Mr Henderson.”

13. The PMAB met in December 2008. Mr Henderson was examined by the consultant orthopaedic surgeon who was a member of the PMAB. He concluded that Mr Henderson was suffering from symptomatic osteoarthritis of the right hip and that his left knee was symptomatic to a moderate degree, despite the surgery, but was not a major limiting factor in the activities of daily living. He noted that Mr Henderson had recently undergone replacement surgery on his right ankle and an improvement in function was anticipated over time. The consultant orthopaedic surgeon concluded,

“Once he has recovered from the recent surgery to his right ankle, the limiting factor with respect to day-to-day activities will be his osteoarthritic right hip. In the vast majority of sufferers of degenerative disease in the hip, this is a constitutional condition and not the consequence of trauma to the hip and not a compensatory response to trauma to the contralateral limb.”

14. The PMAB identified the key questions for it to address as:

· to evaluate the medical problems and determine which are qualifying injuries;

· to assess Mr Henderson’s functional capability with reference to the effects of the qualifying injuries;

· to determine the type of work Mr Henderson might reasonably perform, taking into account his capabilities, training and occupational experience;

· to assess a reasonable level of remuneration related to his work capabilities;

· to assess whether apportionment was appropriate.

15. The PMAB referred to Regulation A12(3) (this should have been Regulation 7(5) of the Police Injury Benefit Regulations 2006 (SI2006/932), but the wording is identical)

“Where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

16. The PMAB also said that the administrative court took the view that there should be a two-stage approach to determining the degree of disablement: first, an assessment of the loss of earning capacity and second, an assessment of the degree to which that loss is the result of a qualifying injury. The PMAB said that the selected medical practitioner (SMP) should discount the effect of any non-qualifying injury and any other cause of disablement. It went on to note that, before apportionment could arise, each factor must separately have caused some degree of loss of earning capacity itself. The PMAB said,

“In considering apportionment the SMP will therefore need to consider the issue of causation. This is a separate exercise from testing for the entitlement for an injury award by reason of the injury causing or substantially contributing to the disablement.”

17. The PMAB suggested that the question was “would there have been a loss of earnings capacity but for the injury?”
18. The PMAB’s case discussion is summarised below:

· it accepted that Mr Henderson had suffered an injury on duty in 1978;

· it considered it likely that a fracture of his left femur could have had a consequential effect on his left hip and knee in developing osteoarthritis;

· it considered it possible that Mr Henderson’s left ankle could have developed osteoarthritis as a consequence, but that this was less likely than for his hip and knee;

· it did not consider that the osteoarthritis in Mr Henderson’s right hip, knee or ankle would be related to the injury he suffered in 1978;

· it determined that the most significant factor in Mr Henderson’s current level of disability was the pain he suffered in his right hip;

· it considered the effect Mr Henderson’s left hip, knee and ankle had on his earning capacity and concluded that they would not prevent him from undertaking a sedentary occupation;

· it considered job profiles provided by NYPA and decided that Mr Henderson’s abilities, previous experience and training would not be compatible with any of these;

· it then considered the roles of Legal Caseworker and Citizens Advice Bureau Adviser, which it considered Mr Henderson would be able to undertake;

· on the basis of comparator incomes for these roles, it determined that Mr Henderson’s loss of earnings would be somewhere between 0.3% and 35.6%.
19. The PMAB concluded,

“Our view is that the right hip problem is not related to the injury on duty. Our view is that Mr Henderson’s right hip problem is due to osteoarthritis, which is unrelated to any injury. Therefore, our opinion is that 100% of the current disability is due to the right hip. Therefore, our opinion is that the degree of apportionment should be 100%. Consequently, taking into account the level of apportionment, in both the case of the Legal Caseworker and the Adviser at the CAB the level of disability is 0% which equates to Band 1.”
Conclusions

20. The question of reviewing injury benefits paid under the Police Injury Benefit Regulations 2006 has been the subject of a number of court cases in recent years; the most recent of which was the Laws case in 2010
. In the Laws case (and the earlier Turner
 case), it was found that the police authority (via the SMP and/or the PMAB) is to consider whether the former officer’s degree of disablement has substantially altered since the last review. It is not open to the SMP or the PMAB to revisit the original decision to award an injury benefit.

21. In Mr Henderson’s case, the PMAB decided that the most significant factor in his continued disability was the osteoarthritis in his right hip and that this had not been caused by the accident in 1978. In other words, the PMAB determined that Mr Henderson’s osteoarthritis in his right hip was not a qualifying condition for injury benefit. This amounts to revisiting the decision made in 1991 to award Mr Henderson an injury benefit. This was an error on the part of the PMAB, but it is clear that its misconception of its role and the scope of the review was shared by NYPA. In fact, NYPA invited the PMAB to reconsider the original decision and expressed its concerns about Dr Givans’ decision.

22. I agree that there is some confusion as to whether Dr Givans certified Mr Henderson as 80% disabled on the basis of osteoarthritis in his right hip or his left hip for the purposes of the injury benefit. It is clear that the Regulation B3 certificate was given in respect of Mr Henderson’s right hip because Dr Givans was required to indicate on the form which condition/hip he was referring to. There was no such requirement on the Regulation B4 form. With the exception of the letter he wrote in September 1991, Dr Givans only refers to problems with Mr Henderson’s right hip; as does the Chief Constable in his letter to the County Treasurer. Dr Givans’ reference to Mr Henderson’s left hip might easily have been a typing error. Whatever the circumstances, any confusion should have been tackled in 1991; it was not for the PMAB to revisit it in 2008. I find, therefore, that the PMAB erred in taking a view on whether or not Mr Henderson’s osteoarthritis in his right hip was a qualifying condition.
23. The question for the PMAB (and for the SMP beforehand) was whether Mr Henderson’s degree of disablement (by reference to his qualifying condition) had altered substantially since his last review in 1993.

24. Regulation 7(5) provides for the degree of disablement to be determined by “reference to the degree to which his earning capacity has been affected as a result of an injury”. Both the judge in the Turner case and Laws LJ in the Laws case took the view that an individual’s earning capacity might improve either because there had been an improvement in his condition or because a job had become available which he was able to take. There was nothing wrong, for example, in the PMAB considering whether the surgery Mr Henderson had received to his left knee had had an impact on his degree of disablement.

25. In view of the error on the part of the PMAB in going beyond the scope of the review, it was not appropriate for NYPA to accept its decision to revise Mr Henderson’s degree of disablement to Band 1. Although Regulation 31 of the 2006 Injury Benefit Regulations states that the decision by the PMAB is final, Regulation 32(2) provides for the police authority and the individual to agree to refer a decision back to it. There was, therefore, scope for NYPA to address the error. It did not do so because it shared the same misconception as to the scope of the review and this amounts to maladministration on its part.

26. I am, therefore, upholding Mr Henderson’s complaint and remitting the matter back to NYPA. For the avoidance of doubt, I find that, since Regulation 37 is silent on the matter, that no revision to Mr Henderson’s injury benefit should take effect until the appeal process has been properly undertaken and exhausted. I also find that the failure to ensure that his injury benefit was reviewed in the proper manner will have caused Mr Henderson distress and inconvenience for which he should receive some modest recompense.
Directions

27. I now direct that, within 21 days of the date of this determination, NYPA shall refer Mr Henderson’s case back to the PMAB for review and make it clear to the PMAB what it is to consider. NYPA shall restore Mr Henderson’s injury benefit to its previous rate until such time as a final decision is reached. Any arrears shall be paid to Mr Henderson with simple interest at the rates for the time being quoted by the reference banks. NYPA shall provide Mr Henderson with a copy of its calculation of any arrears and the interest thereon.
28. Also within the same 21 day period, NYPA shall pay £300 to Mr Henderson in recognition of the distress and inconvenience he has suffered as a result of the maladministration I have identified.
TONY KING 

Pensions Ombudsman 

18 May 2011 
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