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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr M V S Cormack

	Scheme
	The Scotch Whisky Association Pension Scheme (the Scheme)

	Respondents
	The Scotch Whisky Association (the Association)
The Trustees of the Scotch Whisky Association Pension Scheme (the Trustees)


Subject
Mr Cormack’s application concerns his accrued benefits which he claims have been incorrectly calculated in   that:

1. A memo dated 18 October 1994 (the 1994 Memo) from the Association is a record of “Special Terms” accorded to him and others, under the pension scheme rules, providing unreduced retirement benefits at age 60, for the period that funding continued.

2. The “Barber Window” was not effectively closed by the 1994 Memo and this was only achieved with the execution of the Replacement Definitive Deed and Rules dated 18 April 2000.

3. Incorrect and misleading benefit statements were issued from 1994 which he relied upon when purchasing a property in 2005.

4. He has a contractual entitlement to pension provision which is no less favourable than that which was in existence on 30 May 1996.
The Pensions Ombudsman’s determination and short reasons

The application should be upheld in part against the Trustees and the Association on the grounds that Mr Cormack has a normal retirement date (NRD) of 60 for the period between 17 May 1990 and 5 April 1997 and against the Trustees to the extent that the issuing of incorrect benefit statements between 1994 and 2009 constitutes maladministration. The complaint concerning Mr Cormack’s contractual entitlement is not within jurisdiction.

DETAILED DETERMINATION

Relevant Legislation

1. Section 67 of the Pensions Act 1995- See Appendix.
The Barber Judgment and its effect

2. In  Barber v Guardian Royal Exchange Assurance Group [1991] 1 QB 344 the European Court of Justice confirmed that the concept of “equal pay for equal work” enshrined in the Treaty of Rome should apply to benefits from occupational pension schemes. The effect of the decision was that provisions in a pension scheme that laid down different retirement dates for male and female members were discriminatory and in breach of Article 141 (formerly Article 119). The effect of the Judgment was subsequently clarified in the case of Coloroll Pension Trustees Ltd v Russell [1994 ]0PLR 179. In particular it made clear that: for pensionable service prior to 17 May 1990 it was not unlawful for pension benefits to be provided at different NRDs for men and women; a scheme could be amended ( if the rules of the scheme permitted such an amendment) so as to equalise benefits for men and women up or down provided that both sexes were treated equally and; for pensionable service between 17 May 1990 and the date of any such amendment (a period known as the “Barber Window”) men were entitled to be treated as if their NRD was the same as the NRD for women. This is referred to as “levelling up”. 
The Low & Bonar case
3. In Low & Bonar v Mercer [2010] 043 PBLR (a decision of the Outer House of the Court of Session) the court held that the passing of a board resolution was sufficient to amend the scheme and validly equalised the normal retirement age at age 65 even though the scheme’s power of amendment provided that a deed was required to amend the scheme together with written consent of the trustees. The court also considered whether a particular rule (the purpose of which was to permit special terms as to contributions, benefits or other relevant matters to apply to any employee or group of employees) could have been used instead. Lord Drummond Young was of the opinion that in the circumstances of the case the board’s decision was sufficient to amount to a valid exercise of the power.     

Material Facts

4. Mr Cormack was born on 3 February 1957. He commenced employment with the Association in 1983 joining the Scheme with effect from 1 September. His job title has changed over the years from legal adviser to senior legal adviser.
The 1980 Rules
5. At the time Mr Cormack joined the Scheme, the applicable rules were those adopted on 26 September 1980 (the 1980 rules). These provided that NRD for a male member was the 65th anniversary of his birth, and for a female member, the 60th anniversary of her birth. 

6. Entitlement to an unreduced early retirement pension was conditional on a member being aged 50 or over at retirement, the Association’s consent to retirement, and a direction by the Association to the Trustees to provide an unreduced pension.

7. The provisions of the Scheme (and the Rules) are to be read and construed in all respects in accordance with the Law of Scotland.

The Old Rules

8. The 1980 rules were revoked and replaced by Supplemental Definitive Deed and Rules dated 16, 17, 19 July and 1 August 1991 (the Old Rules). These rules applied to all members who had not attained their NRD by 1 January 1985. NRD remained as the 65th anniversary of birth for a male member and the 60th anniversary of birth for a female.

9. The early retirement provisions said that subject to the agreement of the Association, a member retiring after the age of 50, but before NRD, would be entitled to an early retirement pension, reduced for early payment. Such a pension could be increased by the Trustees by the amount requested by the Association, subject to the payment of additional contributions required by the Actuary.
10. Rule 16(B) provided for membership on “Special Terms’’:

“(1) Upon payment of such additional contributions (if any) as the Trustees may require under Rule 5 (Employer’s contributions) and subject to the provisions of this Sub-rule, a person in the service of or who has completed a period of service with a Participating Employer may if the Principal Employer so determines be admitted to membership of the Scheme or where appropriate his membership thereof may be continued on special terms as to contributions benefits or other relevant matters.

(2) In any case where the Principal Employer notifies the Trustees that special terms are to apply in respect of any such person the Trustees will upon receipt of all such information as they may require in relation thereto notify such person in writing of such special terms and the date upon which they are to have effect. As from such date the Rules shall have effect in relation to such person subject to any modifications set out or referred to in such notification and pending the issue thereof shall have effect subject to such modifications as the Trustees shall in their discretion determine to be appropriate in order to give effect to such special terms…”
11. Section 1 of the Schedule contained powers of amendment:

“4. The Trustees may at any time and from time to time with the consent of the Principal Employer alter or modify all or any of the trusts, powers or provisions of this Section 1 of the Schedule and of the Rules and any such alteration or modification may have retrospective effect. Any such alteration or modification shall be made by deed executed by the Trustees and by the Principal Employer.

Provided always as follows:-

(a) 
no such alteration or modification shall be made as shall operate to revoke the Principal Declaration or the Supplementary Declaration or the trusts thereby declared;

(b)
no such alteration or modification shall be made as shall operate to effect a reduction in the amount of any benefit to less than it would have been if the Scheme had been wound up immediately before the effective date of such alteration or modification.”
12. At a meeting of the Council of the Association on 30 January 1992, the Council was informed that the Trustees had recommended that the Association should move towards equalisation of the normal retirement age of male and females members to 65. As a first step approval was sought to a change in the rules of the Scheme, which would set the NRD for all new female entrants to the Scheme at age 65. The Council approved the change.
Supplemental Deed 4 June 1992

13. On 4 June 1992, a Supplemental Deed was entered into which amended the definition of Normal Retirement Date as follows: 
“Normal Retiring Date means:

(a)
in relation to a female Member…who became a Member…before 31st October 1991 the 60th anniversary of her birth, and

(b)
in relation to any other Member…the 65th anniversary of his birth”
14. At a further meeting of the Council, on 23 September 1993, it considered a proposal by the Trustees that a flexible retirement age for members of the Scheme should be introduced and agreed in principle to the introduction of such a system. 
15. The minutes (signed by the Chairman of the Trustees) of a Trustees’ meeting held on 15 September 1994 say:

“Item 5 – Flexible Retirement

8. The Trustees accepted the principle of flexible retirement and approved the two recommendations that:

a. Normal Retirement Age (NRA) should be equalised at 65 for pre 31st October 1991 staff and that the rules should be altered to formally record this. For completeness, NRA should be set at 65 for any future female Senior Executive; and

b. The availability of unreduced benefits on retirement before age 65 should be subject to the Association’s consent for each case as it arises. If consent is not given, pre 31st October 1991 entrants would retain the right to retire at age 60, however, part of their pension would be reduced to take account of early payment.

9. The Trustees expressed their concern at the impact that these changes may have on Scheme members perceptions and agreed that a comprehensive and personalised briefing be prepared for all affected personnel. The Trustees hoped that affected staff would be reassured by the Association’s willingness to fund a more flexible retirement package.”
The 1994 Memo

16. On 18 October 1994, the Director of Finance and Administration for the Association, who was also Secretary to the Trustee (referred to as JD), issued the following, unsigned, memorandum (which I have referred to as the 1994 Memo), addressed to 16 members of staff, including Mr Cormack:

“Scotch Whisky Association Pension and Life Assurance Scheme – Equalising benefits for men & women

INTRODUCTION

You may have heard about the recent European Court ruling on several pension cases, in particular the Coloroll case. These judgements have clarified how UK pension schemes, such as the Association Scheme, must provide equal benefits for men and women.

The issue of equality in pension schemes was first raised by the Barber case in May 1990. This made it quite clear that benefits, in particular the age at which pension scheme members can retire, must be the same for men and women. However, there was confusion over how this affected employees in service at that date.

The Association reviewed the Scheme and decided that Normal Pension Age (i.e. the age at which members are expected to retire) would be equalised at 65 for all employees who joined the Association Scheme after 31 October 1991. No change was made for existing Scheme members, due to uncertainty over the precise meaning of the judgement.

CURRENT POSITION

For Staff members who joined before 31 October 1991, Normal Pension Age (NPA) is currently 65 for men and 60 for women.

This means that women in this category can retire at age 60 as a right. The Coloroll judgement confirms that this means that men in this category can also retire at age 60 as a right. However, benefits need not be equalised for service before May 1990.

The NPA for the Association Scheme was selected to match the age at which you can receive your State pension. As you may be aware, the Government has announced plans to equalise State pension ages at 65. It follows that NPA in the Association Scheme should be equalised at 65.

THE NEW APPROACH

From 1 January 1995, NPA will be equalised at 65. This means that all employees of the Scotch Whisky Association will have the same NPA. The change has no effect on the NPA for male members.

For female members who currently have NPA of 60, benefits for service up to 1 January 1995 are unaffected. In addition:-


(i) they will be able to build up 5 more years of pension.

(ii) if they die before retirement, their spouse’s pension will be    bigger

Both male and female Staff members who joined the Association Scheme before 31 October 1991 will be able to retire at 60. If such a member does retire at 60, part of the pension will normally be reduced for early payment. For females, pension is calculated based on service to age 60 and then a reduction factor is applied to pension for service after 1 January 1995.

For males who joined before 31 October 1991 and retire at 60, the reduction factor also applies to benefit for service before May 1990. As mentioned earlier, the European Court accepted that benefits need not be equalised for service up to May 1990. However, pension for service between May 1990 and 1 January 1995 will not be reduced.

SPECIAL TERMS

The Association recognises that not all employees want to work until age 65. Consequently, it has been agreed that the Association will pay additional contributions to the Scheme in order to make provision for special benefits when an employee retires between 60 and 65.

You should note that the offer of special terms is entirely at the Association’s discretion. Decisions will be made according to various issues, including the Association’s business needs.

There is no guarantee that this practice will continue. However, the aim is that an employee who retires between 60 and 65 may, subject to Association consent, be given a pension which is based on service to date of retirement with no reduction factor applied.
SUMMARY


(i) Normal Pension Age will be 65 for all employees

(ii) Staff employees who joined the Association Scheme before 31 October can choose to retire at age 60

(iii) Members who retire after age 60 may, subject to the Association’s agreement, receive benefits calculated on special terms.
BRIEFING

It is important that you all fully understand this change which resulted from the latest European Court ruling on pensions. To that end, a short explanatory briefing has been arranged at 1200 on Wednesday 16th November 1994, in the Council Room - all are welcome.”
17. The Scheme Booklet dated October 1994 stated that the NRD for both men and women was 65. In relation to early retirement, it said that if a member was at least age 60 when he/she retired and the Association gave its agreement, the pension would not be reduced for early payment. It added that this specific benefit was discretionary and that there was no guarantee that the practice would continue. An earlier Scheme Booklet dated March 1996 also said that the NRD was 65 for both men and women but that women who joined prior to 31 October 1991 had an NRD of 60. 
18. The Scheme Booklet issued in 1997 said that pensions were payable as of right from age 65. With the consent of the Association members could retire at any time between age 60 and 65 on a full pension with no reduction for early retirement. Early retirement before age 50 on an immediate but reduced pension was also said to be permitted subject to the Association’s consent. Examples were given in the appendices to enable members to calculate their early retirement pensions.   
19. On 30 May 1996 the Association issued a Statement of Main Terms and Conditions of Employment to Mr Cormack which, subject to satisfactory completion of a probationary period, would form the basis of his contract of employment. It included provisions relating to alterations to terms of employment which provided that: the Association reserved the right to change any of the terms and conditions in the Statement as and when required by legislation or by change of Association policy; that Mr Cormack would be informed in writing of any changes affecting his terms of employment and that; “The Association may request you to enter a new Contract of Employment in no less favourable conditions from time to time”. 

20. The Actuarial Valuation of the Scheme as at 1 July 1997 shows that the active membership consisted of 8 male staff members, 6 male executives and 20 female members. The Appendix to the Actuarial Valuation as at 1 January 2001 states as follows:

“All members who joined service on or after 1 November 1991 have a common retirement age for all service. Members who joined prior to this date were admitted with a Normal Retirement Age of 65 for males and 60 for females. This was subsequently amended with effect from 1 January 1995 so that these members have a Normal Retirement Age of 65 on service accrued from this date. Service prior to this date for female members is treated as having a Normal Retirement Age of 60.Male members have service prior to 17 May 1990 treated as having a Normal Retirement Age of 65 and service accrued between 17 May1990 and 31 December 1994 treated as having a Normal Retirement Age of 60….”    

21. The Old Rules were altered by a Replacement Definitive Deed and Rules dated 18 April 2000 (the New Rules) effective from 6 April 1997. These rules provided that the NRD for a Member who joined the Scheme before 2 December 1998 is his or her 65th birthday, and in the case of a member joining on or after 2 December 1998, his or her 62nd birthday.

22. They also provided that, subject to the agreement of the employer, a member retiring after the age of 50, but before NRD, was entitled to an early retirement pension, reduced for early payment. Entitlement to an unreduced pension at age 60 was conditional on either the employer requesting the Trustees to increase the amount of pension; or special terms applying such that a pension is paid without reduction and the employer pays any additional contributions deemed necessary by the Actuary.

23. However, in the case of members who joined before 31 October 1991 no agreement from the employer was required for retirement at age 60. Further no reduction would be applied to pensionable service completed before 1 January 1995 for females and between 16 May 1990 and 1 January 1995 for males, except to the extent that they retired before age 60.
24. In May 2000 a new Statement of Main Terms and Conditions of Employment was issued to Mr Cormack. For details of the Scheme Mr Cormack was referred to the Association’s Booklet “Your Pensions Guide”, Provisions about alterations to the terms and conditions were largely unchanged except that they only said that “the Association may request you to enter a new Contract of Employment” and also that the Association reserved the right to make changes only “as and when required by legislation”.
25. Between 1994 and 2009, Mr Cormack was issued with benefit statements that showed projected benefits payable on attainment of each age from 60 to 65. These figures were based on the assumption that an unreduced pension would be payable. In 2009, the scheme administrator issued revised statements. The covering letter explained:

“Early retirement and the payment of pension before normal retirement age require the consent of the Association. The Trustees then agree any reduction which applies on early retirement after taking the advice of the Actuary. The Actuary proposes a reduction to the pension which takes account of the longer payment period. The figures quoted in the past have not accurately reflected this early retirement reduction factor and could be misleading…”
26. Mr Cormack (and 20 other members) also received an email at the same time from one of the Association’s directors ( who was also one of the Trustees) saying that the statement which had been sent out had been issued without taking into account full application of the scheme rules in relation to early retirement. It said that the revised statement would give a clearer view of the reduced pension payable on early retirement.
27. Mr Cormack was unhappy with the situation and made a complaint which lead to a final stage decision letter from the Trustees dated  3 February 2010. This said that because he was a pre 1991 member he did not require consent to retire before age 60 but his pension would be reduced for early payment (except for the period from May 1990 to January 1995) unless the Association agrees otherwise.  The Trustees had not been notified of special terms that applied to him which they would have notified him of as required by Rule 23 (discretionary benefits) under the current rules.    

Summary of Mr Cormack’s position 
The Low and Bonar case
28. The court ruled that under Scots Law a deed was not necessarily an attested document but that it should have some degree of formality and must demonstrate an intention to create a legal relation. The decision did not depart from the English authorities as it recognised that the requirements for amending the rules of the trust deed in that particular case needed to be satisfied. 

29. Those requirements have not been met by the Scheme. Although the word “executed” is not defined he contends that it means “signed”. Under the applicable law at the time, the Association being a limited company would either have had to meet the requirement of its Articles (which specified that any document bearing the Associations seal and signed by two members of Council or by one member of Council and the Secretary, shall be deemed to be duly executed by the Association) or the requirements of section 36B of the Companies Act 1985 (which provided for signature by a director or secretary or a person authorised to sign the document on behalf of the company). 

30. The 1994 Memo was not a “deed executed by the Trustees and by the Principal Employer” and did not therefore amend the rules in force at that time.

31. The requirements in the rules are there for a purpose. They protect beneficiaries and trustees. A document that meets all the requirements is likely to be drawn up with care and precision. Inter office memos are an informal means of communication, particularly if unsigned.  

Rule 16(B) Special Terms and the Closing of the Barber Window

32. Notwithstanding the 1994 Memo, until the rule change on 18 April 2000 his NRD remained 60 (following the Barber/Coloroll cases) and retirement at 60 does not  require the Association’s consent. 

33. At the time the 1994 Memo was issued the Supplemental Deed and Rules (of June 1992) were the “valid point of reference” and Article 119 (later Article 141 and now 157 of the Treaty on the Functioning of the European Union) had direct effect and operated to amend the rules so that pre-31 October 1991 male members had a NRD of 60 with effect from 17 May 1990 albeit that service prior to that date was not affected. This is the consequence of the findings in the case of Foster Wheeler Ltd v Hanley and others [2008] EWHC 2926 (Ch). 

34. It follows that at the date of the 1994 Memo both male and female pre 31 October 1991 members had a NRD of 60 in respect of post 17 May 1990 service and that the 1994 Memo was wrong to say that the NRD for men was 65. It is plain from the wording of the 1994 Memo that the only change contemplated was to level down female members’ benefits by changing their NRD from 60 to 65. It cannot be concluded from the wording of the 1994 Memo that male members were being informed that their NRD was being changed from 60 to 65.

35. As the 1994 Memo had no effect on the NRD for male members and as the Barber Window cannot be closed by levelling down the benefits of female members it follows that the 1994 Memo was incapable of closing the Barber Window. 
36. The 1994 Memo was not a communication to all active pre 31 October 1991 members of the Scheme and so could not be the instrument which closed the Scheme’s Barber Window.  It was not addressed, as far as he is aware, to the five executive Scheme members. 
37. Until the New Rules were executed on 18 April 2000, the Old Rules as amended were still in force.

38. The New Rules purported to reduce accrued benefits for pre 1991 members in two ways. Firstly by closing the Barber Window retrospectively from 1 January 1995 such that on retirement at age 60 only benefits accrued between 16 May 1990 and 1 January 1995 would escape a reduction factor, and secondly by setting the NRD for benefits accrued between 16 May 1990 and 18 April 2000 (for men), and all benefits accrued for service prior to 18 April 2000 (for women) at 65 instead of 60.

39. Amending the rules retrospectively in this manner was prohibited by Section 67 of the Pensions Act 1995. The Barber Window can only be closed from the date on which the rules are amended to comply with Article 141 (formerly 119) of the Treaty of Rome. 

40. He has a NRD of 60 in respect of Barber Window benefits and 65 for benefits accrued outside that window. Under the Scheme the Barber Window extends from 17 May 1990 to 18 April 2000.

41. The 1994 Memo must be interpreted according to the meaning given to it by all the parties at the time. He refers to the following evidence which he says is not in dispute:

· The oral evidence given to him and other staff by the author of the Memo confirmed by a letter from a colleague (the Association’s Director of International Affairs) dated 12 March 2010 which states inter alia that “My understanding of this document is that the Association had decided to permit me (and certain other members of the scheme) to take early retirement between the age of 60 and 65 without actuarial reduction of my pension”.

· A briefing paper prepared for the Trustees’ meeting of 1 September 1998 on the implications of introducing a NRD of 62. The briefing informed the Trustees that “Some current members may be happy to retire at 62 but others may have made retirement plans based on retirement at 65. This could be dealt with by allowing flexibility in retirement age i.e. existing members have a right to retire from age 62 onwards with unreduced benefits (this option already exists)”

· The assumptions used to value the liabilities of the Scheme which were changed after the 1994 Memo was issued to make provision for pre-31 October 1994 Scheme members to retire between 60 and 65 on unreduced benefits. For example the 1997 valuation stated “…we have assumed that females who joined the Scheme before 1 November 1991 will retire with unreduced benefits at age 60. Half of the other active members are assumed to retire at age 60, again with unreduced benefits with the remainder retiring at 65”.

· The Annual Reports and Accounts issued to members by the Trustees in1998 and 1999 which contained Actuarial Certificates stating that “Females who joined the Scheme prior to 31 October 1991 and 50% of the remaining members are assumed to retire at age 60. Otherwise no specific allowance has been made for withdrawals prior to Normal Pension Age other than through ill health
42. He had never been advised that “Special Terms” had been withdrawn and indeed, benefit statements up to April 2009 still indicated that his pension would be paid at 60 without reduction.

43. The Trustees’ advisers in 1994 were the same as the respondents in the Low and Bonar case.

The benefit statements 

44. He purchased a property in 2005 which required major restoration. On the basis of the incorrect statements he believed that he did not need to make alternative pension arrangements to receive the level of pension set out in the statements and that he could afford the capital investment required for the property. 

The employment contract
45. An increase in NRD is effectively a reduction in remuneration and would be in breach of contract. The terms of the Scheme were an important part of his remuneration package which was based on a NRD of 60 in respect of service from 17 May 1990. This was the position that applied as a matter of law at the time the Statement of Main Terms and Conditions of Employment was issued on 30 May 1996. It would be discriminatory for a contract of employment to provide an earnings related pension package for male members which was less favourable than that to which female members were entitled under the relevant rules. The amendment to the Scheme rules in 2000 has the effect of changing his NRD from 60 to 65 with effect from that date. This is a less favourable provision than in his previous contract. When the new employment statement was issued in 2000 he was not advised that the terms were less favourable and he would not have agreed to sign a contract on less favourable terms. There was a clear joint understanding that his contract could not be varied in a detrimental way without consent. Reduction in the value of pension benefits is clearly a detrimental change. 

46. Until April 2009 (when the revised benefit statement was issued) he had no reason to suppose that the level of benefits he was receiving was lower. 

47. While the Association and the Trustees are fully entitled to make the change in terms of the Scheme, the Association is still contractually bound to provide a pension package which is no less favourable than it was before the change in NRD. He asks me to find that he has a contractual entitlement to pension provision which is no less favourable that that which existed on 30 May 1996.  One way to remedy the position would be for me to direct the Association to provide a pensions package that is no less favourable than existed before the rule change in 2000.  
Summary of the position of the Association and Trustees

The Low and Bonar case

48. The Low and Bonar case considered what appears to be an almost identical rule to Rule 16(B). Although the court was not required to consider the application of the rule to alter the members’ NRD Lord Drummond Young made some important observations which are also applicable to the use of Rule 16(B) to equalise NRD in terms of the 1994 Memo. He expressed the opinion that: the critical qualification is that a member or group of members should be admitted to special terms which can apply to even large groups of members; the court should ensure that any safeguards for members are preserved. The Trustees had expressly consented to the alterations determined by the Employer so that the “critical protection” available to members under the amendment clause were satisfied; the proviso to the rule contemplated that modification of the Rules could be made under Rule 16(B) in such a way as to alter members’ NRD suggesting that the rule was intended to be of fairly general application and on that basis he saw no objection to using the rule to alter the NRD of even a large classes of members; although the board resolution did not refer to the rule this was not necessary as when trustees exercise a power it is not necessary that they do so expressly. What the employer intended to do was quite clear from the terms of the minute.    

Rule 16(B) Special Terms and the Closing of the Barber Window
49. Applying the principles of the Low and Bonar case their position is that the Barber Window was effectively closed on 1 January 1995 by the exercise of the power under Rule 16(B) to continue membership on special terms as set out in the 1994 Memo. The rule required the Association to have determined that membership of the Scheme for a person or group of persons should be continued on special terms and to have notified the Trustees that such special terms were to apply and in turn the Trustees to have notified the affected members in writing of such special terms and the date from which they were to be effective. Both conditions were met. Their position is fortified by the observations of Lord Drummond Young.
50. Under the rules Mr Cormack is entitled to retire at age 60 and, except for the period between May 1990 and January 1995, his benefits will be reduced for early payment. Any decision by the Association to augment his benefits or to provide him with special terms so that no reduction is applied would have to be made in accordance with Rule 23 (Discretionary Benefits) of the current rules.

51. The 1994 Memo headed “Special Terms” set out the flexible retirement policy of the Association and the Trustees. This included the possibility of members retiring with an unreduced pension from age 60 with the Association’s consent. It did not grant the absolute right to an unreduced pension from age 60. It is reflected in the Trustees’ minutes, the terms of the 1994 Memo and subsequent amendments to Scheme booklets.

52. The oral briefing given after the issue of the 1994 Memo did not differ from the terms of the 1994 Memo.  
53. An amendment to NRD for those members who had unequal NRDs under the Scheme was validly made in accordance with  the terms and conditions specified in Rule 16(B). Accordingly with effect from 1 January 1995, all members to whom the 1994 Memo was addressed had a NRD of 65.

54. The 1994 Memo did not grant Mr Cormack the right to retire at age 60 with unreduced benefits without consent under Rule 16(B) or otherwise. It notified members of the “Special Terms” agreed between the Association and the Trustees, notably that their NRD would be 65 with effect from 1 January 1995.

55. The funding assumptions relating to early retirement were agreed between the Association and the Trustees as provision for the granting of unreduced benefits at age 60 under the Association’s “flexible retirement policy”. The use of these assumptions did not create a right to retire at age 60 with unreduced benefits. These accounts and valuations are done on a “prudent “ basis and are not of any significance in indicating that any rights exist overriding the required discretionary agreement of the Association in awarding unreduced pensions.
56. The Association and the Trustees agree that the 1994 Memo did not amend the Rules of the Scheme. However, for Mr Cormack, the Barber Window was closed at this time because the 1994 Memo notified all active members with unequalised NRDs i.e. all pre 31 October 1991 members (including Mr Cormack) under Rule 16(B) of the “Special Terms which would apply to their membership of the Scheme, namely that their NRD would be 65 with effect from 1 January 1995. 
57. The equalisation date of 1 January 1995 (for pre 31 October 1991 members) was confirmed by the New Rules which is consistent with the closing of the Barber Window by the 1994 Memo.
58. They agree that benefits accrued during the Barber Window would be payable with an NRD of 60 and would be increased by a Late Retirement Factor on retirement after age 60.

59. The critical protection for members was that the Trustees had notified the affected members and that the special terms did not reduce the benefit of any person to less than it would have been if the Scheme had been wound up immediately before the amendments. The fact that the Memo did not specifically refer to special terms under the heading “The New Approach” was not necessarily a requirement for the application for the Rule .

60. Even if the Barber Window did not close until 18 April 2000 (which they deny) they do not accept that Mr Cormack should receive unreduced benefits at age 60 for the whole of his service. If the Barber Window did not close until 18 April 2000 then, with effect from that date, he had an NRD of 65. There is no provision in the Scheme which gives him a right to retire at 60 with unreduced benefits without consent. Unless the Association decides to exercise its discretion to give him unreduced benefits in respect of all his pensionable service at age 60, then those benefits which he accrued outside of the Barber Window must be reduced by the Trustees in accordance with the rules.
The benefit statements 

61. The Trustees accept that annual benefit statements issued between 1994 and 2009, despite the disclaimer, were potentially misleading as they did not accurately reflect how Mr Cormack’s benefits would be calculated on retirement. However, they do not constitute a “gratuitous promise" under Scots Law since they contained no statement that the Trustees intended to be legally bound by them.

62.  At no point did Mr Cormack have the right to retire at 60 with unreduced benefits without consent and therefore issuing a revised benefit statement did not retrospectively reduce his benefits, but served to correct an error. They made an offer of £200 in respect of distress and inconvenience.

The employment contract 

63. Mr Cormack’s NRD as at 30 May 1996 (the date of the first Statement of Main Terms and Conditions of Employment) was 65. The Statement did not contain any contractual terms as to pensions but simply referred to full details of the Scheme being contained in the Staff handbook. It did not enshrine any particular terms in his contract of employment (other than possibly the terms of the Scheme as may be amended from time to time in accordance with the Scheme’s governing documentation which were not guaranteed or promised to be maintained).

64. On that basis the Association does not consider that the introduction of the replacement Statement in 2000 was in contravention of the earlier Statement. This was done in good faith and in accordance with the Associations implied duty to preserve trust and confidence.    

Conclusions

65. When Mr Cormack joined the Scheme in 1983, his NRD was 65. This was not changed when the Old Rules came into effect in 1991.

66. As a result of the Barber Judgment in the ECJ, benefits accrued under the Scheme from 17 May 1990 had to be equalised between the sexes. Although technically this ruling did not amend the NRD under the Scheme, as was explained by Sir Peter Gibson in the Court of Appeal in the case of Cripps v Trustee Solutions Ltd and others [2007] All ER (D) 416, this it meant that “schemes must be administered on the footing that for pensionable service in the Barber Window male members are entitled to treat their NRDs as being at the same age as for female members with the consequence that the Scheme must be construed as modified to that extent. Thus, were Mr Cormack to retire at age 60, the benefits accrued after 17 May 1990 would be paid unreduced as would be the case for a woman.

Did the 1994 Memo provide a right tor unreduced benefits at 60 after January 1995?
67. The 1994 Memo advised the members to whom it was addressed that it was the Association’s intention to equalise NRD for all members who had joined prior to 31 October 1991 at age 65 with effect from 1 January 1995. It was noted that for this membership group, retirement at age 60 was available as a right. However, on retirement at age 60, benefits accrued pre 17 May 1990, and post equalisation of NRDs would be reduced for early payment. Benefits accrued during the Barber Window would be unreduced.

68. The 1994 Memo also noted under the heading “Special Terms” that it was the Association’s intention to make additional contributions as provision for paying unreduced benefits on retirement between 60 and 65. It referred to the fact that “the offer of special terms” was entirely at the discretion of the Association so that whether or not unreduced benefits would be paid remained at the discretion of the Association and was not guaranteed.

69. In my judgment it was clear that payment of unreduced benefits on retirement between 60 and 65 was discretionary, requiring the consent of the Association in each case. Whilst the Association may have made some provision within the fund against anticipated future liabilities, this did not constitute a promise at the time to pay unreduced benefits in future to the recipients of the 1994 Memo nor did it confer a right to unreduced benefits. The “Special Terms” as described in the 1994 Memo only arise at the point of retirement with the agreement of the Association. It did not therefore contain notice of special terms but rather was an indication of the special terms that might be offered at some point in the future. 
70. Mr Cormack says that the 1994 Memo should be taken to mean what was understood at the time (as reflected in the benefit statements, the oral briefings he says were given by the author of the 1994 Memo, the briefing given by the Trustees in September 1998 and the Actuarial Valuations and Annual Reports and Accounts), being that retirement at age 60 with unreduced benefits would be permitted.  That may well have been a general understanding – and the 1994 Memo is clear that it was the aim that it should be the case.  But the starting point for me must be what the 1994 Memo actually says which is that agreement is needed. It cannot be read as a commitment across the board or in any individual case. The general understanding suggested by Mr Cormack could not have reasonably been derived from the 1994 Memo and the evidence to the contrary is not sufficiently clear or directly relevant so as to outweigh the wording of the 1994 Memo itself.  
The Barber Window
71. I now turn to the next part of Mr Cormack’s complaint - the question of when the Barber Window was closed. The Rules in force at the time the 1994 Memo was issued required any alteration to the Rules to be made by Deed executed by the Association and Trustees. It seems from the minutes of the Trustees’ meeting in September 1994 that, initially at least, it was the intention to amend the rules to reflect the changes discussed.   
72. The Scheme provisions are to be construed in accordance with Scottish Law under which the word “deed” does not have a technical meaning as it does under English law. In the Low & Bonar case an employer’s amendment power in a trust deed provided that a deed was required to amend the scheme together with the written consent of the trustees. It was held in that case that the passing of a board resolution by the employer was sufficient to constitute a deed and to meet the requirements of the amendment power (which would not have been the case under English law). 
73. The court adopted a pragmatic approach. Lord Drummond Young said that although pension schemes should be construed to give a reasonable and practical effect to the scheme, the protection of beneficiaries was a key concern and the courts should be careful before effectively overriding a requirement for a written record of alteration to the scheme. He identified the significant characteristics of a deed- first that it should have a degree of formality and second that it must demonstrate an intention to create legal relations. Provided there was a clear and certain record of what had been decided then court should not be unduly restrictive in relation to the categories of documents that amount to a valid exercise of the power of amendment. In that case the court found the resolution passed by the board was sufficiently clear. 
74. Mr Cormack argues (and the Trustees and the Association concede) that the 1994 Memo was not sufficient to amount to a deed so as to alter or modify the trusts, powers or provisions of the Scheme or the rules.  The Trustees and the Association do not explain why they take this view but a critical reason must be that the 1994 Memo appears to have been addressed to a limited number of employees only and could not therefore amount to a clear and certain written record of the amendments to the Scheme. It is also unsigned and addressed to members by their initials only. For these reasons it  fails the test of protecting the beneficiaries.

75. However, all parties rely on the “Special Terms”. I have dealt with Mr Cormack’s arguments in relation to these above. The Association and the Trustees argue that the 1994 Memo was effectively a notification under Rule 16(B) of “Special Terms”, namely that NRD would be 65 for all employees to whom it was addressed with effect from 1 January 1995. (According to the Association and the Trustees the recipients were all active members with unequalised NRDs (i.e. all pre 31 October 1991 members) although according to Mr Cormack certain executives who were members were not included.) 
76. Arguably that would be to use the power in Rule 16(B) for a purpose for which it is not intended and indeed it was not how the Trustees intended to deal with the matter.  There is a separate amendment power.  Rule 16(B) obviously contemplates arrangements for a specified member (or possibly, group of members) for which a specific amendment to the Rules would be an over burdensome requirement.  It does not contemplate (and I doubt that it was intended to be used for) wholesale and fundamental changes to the Scheme.  
77. That said, in the Low & Bonar case, the judge was of the view that a similar rule to Rule 16(B) could be used to alter terms for a large group of members where the wording showed it was intended to be of general application. The exercise of this power was also subject to similar considerations as those applied to the exercise of the more general power of amendment in that the exercise should be clear and certain and in some sort of permanent form. 

78. The 1994 Memo fails this test for the same reasons as those mentioned in relation to the power of amendment. Nor can the minutes of the Trustees’ meeting in September 1994 be relied on as they are not sufficiently clear. For instance, they do not make clear how the recommendations would work (e.g. the  date from which the NRD should be set at 65 for pre 31 October 1991 members). Minute 8(b) is also unclear as to its effect. In the Low and Bonar case, there was a resolution with a clear minute of what was intended. 
79. In any event, the text of the 1994 Memo refers to “Special Terms” only in the context of the Association’s intention to provide unreduced benefits on retirement between age 60 and 65 on a discretionary basis, not the announced change in NRD. 
80. The result of my conclusions (that the 1994 Memo was not sufficient to close the Barber Window or to provide the benefits claimed by Mr Cormack) leaves open the question as to when the Barber Window was closed. The New Rules were executed on 18 April 2000 and provided that the NRD for members who joined before 2 December 1998 was 65 and that in the case of a member who joined before 31 October 1991, no reduction would apply to pensionable service completed (for someone like Mr Cormack) between 16 May 1990 and 1 January 1995.  This presupposes that the Barber Window closed in 1995 which I have found not to be the case.

81. The New Rules clearly had the effect of closing the Barber Window as from 18 April 2000. However, they were introduced with effect from 6 April 1997 and the issue is whether it was within the Trustees’ power to apply these provisions retrospectively.
82. The Trustees’ power of amendment, generally, allowed for alterations to have retrospective effect, subject to certain restrictions, one of which was that no alteration should operate to effect a reduction in the amount of benefit to less than it would have been if the Scheme had been wound up immediately before the effective date of the alteration. There are also other considerations which have a bearing on the exercise of the Trustees’ power. Section 67 of the Pensions Act 1995 prevented the Scheme from being modified or altered so as to affect Mr Cormack’s entitlements or accrued rights, without his consent or the necessary certification. The New Rules would be incapable of having retrospective effect if these restrictions applied.  

83. Mr Cormack had an accrued right, between 1997 and 2000 to the same NRD as that validly enjoyed by his female counterparts. 
84. According to the Actuarial Valuation as at January 2001, equalisation took effect for male and female members from 1 January 1995 which strongly implies that all parties on the administration side of the Scheme regarded the 1994 Memo as effective to close the Barber Window. Presumably, therefore, the reality is that benefits of the affected female members have been calculated on that basis since 1 January 1995. However I have found that in relation to Mr Cormack, the Barber Window did not close in 1995.
85. If female members have been legally and validly treated on the basis of an NRD of 65 since at least 1997, then Mr Cormack has no accrued right which would prevent the New Rules from having retrospective effect from 6 April 1997. The Trustees and the Association have provided no evidence in support of their case that the Barber Window closed in 1995 other than the evidence I have referred to above.  Although on this basis it seems possible that female members continued to have rights to an NRD earlier than 65 after 5 April 1997, I make no finding in that regard.

86. The reason is that my investigation has been confined to the investigation of Mr Cormack’s complaint and I have only received representations from the parties to his complaint. A finding that the rights of female members are other than has been generally assumed would potentially affect the interests of others who are not parties to the complaint and who have not had the opportunity to make representations. They would also not be bound by such a finding. In the case of Marsh & McLennan Companies UK Ltd v Pensions Ombudsman [2001]All ER(D) 299 one of my predecessors was criticised by Rimer J for proceeding on the basis that the interests of all members coincided with those of the complainant and that in that respect he was jumping to an unsafe conclusion. And one can readily imagine that there may be women who would regard as highly detrimental. the loss of a right to accrue pension between 60 and 65, being a likely result of the finding that Mr Cormack would wish me to make. Given the potential impact and the authorities, it would not be proper for me to make such a finding in the current context.  
87. Consequently, I uphold this part of Mr Cormack’s complaint against the Trustees and the Association to the extent that I consider he is entitled to have his benefits calculated on the basis of an NRD of 60 for the period between 17 May 1990 and 5 April 1997 at the earliest.  

88. If Mr Cormack wishes to argue that female members have rights (whether asserted or not) to an NRD earlier than 65 after 5 April 1997 with consequences for his own treatment then he may refer it to me as a new matter.  For the reasons explained investigation of it may be subject to submissions as to whether I have jurisdiction to deal with that question in the absence of a direct referral by one or more of the women affected.

The benefit statements

89. Responsibility for producing and issuing annual benefit statement lies with the Trustees and not the Association. Annual benefit statements issued between 1994 and 2009 were based on the premise that benefits accrued outside the Barber Window would be paid unreduced on retirement between 60 and 65. This was incorrect because such a benefit was only payable at the discretion of the Association, and the statements did not therefore reflect the Rules. The Trustees acknowledged that these statements were incorrect and issued a replacement showing the correct position in 2009. I therefore uphold this part of Mr Cormack’s complaint against the Trustees but only to the extent that he has suffered distress and inconvenience. They have offered Mr Cormack £200 in respect of distress and inconvenience caused by the issue of incorrect statements.

90. Mr Cormack says that he purchased a house in 2005, at age 48, on the assumption that his pension at age 60 would be sufficient to fund the property. There was however, no guarantee that Mr Cormack would have been employed by the Association when he reached age 60, or that the provisions of the Scheme would have remained unchanged throughout that period. It was therefore unreasonable for Mr Cormack to have relied on pension projections contained in an annual benefit statement. 
91. Mr Cormack also argues that, as a result of relying on the incorrect statements which was reasonable given his understanding of the 1994 Memo, he has lost the opportunity to make further financial provision, which would now be financially impossible for him to achieve. Although I appreciate his disappointment I reject his claim for compensation for financial loss for the same reasons as indicated above. The statements were nonetheless incorrect, and this constitutes maladministration. I make a moderate award below to reflect distress and inconvenience caused by the issue of incorrect statements.

The Contract point

92. Mr Cormack says that that an increase in his NRD from 60 to 65 is effectively a reduction in his remuneration and the Association are in breach of contract. This aspect of his complaint does not involve the Trustees. As acknowledged in the Low and Bonar case, benefits provided under a pension scheme are an important part of an employee’s remuneration. Effectively Mr Cormack says that the Association needs to improve his salary (and/or other terms and conditions) to take account of the detrimental effects of the closing of the Barber Window, of which he was not aware when he signed his contract in 2000. This is a matter which goes beyond my remit. The case of Engineering Training Authority v The Pensions Ombudsman [1996]PLR 409 clarified that my jurisdiction is concerned with the function of the employer in relation to the pension scheme and does not extend to the ordinary contractual relations between employer and employee. This part of Mr Cormack’s complaint falls into the latter category. 

Direction   

93. Within 28 days of this determination, the Trustees shall:

· treat Mr Cormack’s pension entitlement for all purposes on the basis of an NRD of 60 for the period between 17 May 1990 and 5 April 1997.  
· pay to Mr Cormack £250 in respect of distress and inconvenience caused by the issue of incorrect benefit statements over the period between 1994 and 2009.

TONY KING 

Pensions Ombudsman

11 January 2013 
APPENDIX
The Pensions Act 1995 

Section 67 Restriction on powers to alter schemes ( as it applied in April 2000)
(1)This section applies to any power conferred on any person by an occupational pension scheme (other than a public service pension scheme) to modify the scheme.

(2)The power cannot be exercised on any occasion in a manner which would or might affect any entitlement, or accrued right,   of any member of the scheme acquired before the power is exercised unless the requirements under subsection (3) are satisfied.

 (3)Those requirements are that, in respect of the exercise of the power in that manner on that occasion-

(a)the trustees have satisfied themselves that-

(i)the certification requirements, or 

(ii)the requirements for consent, 

are met in respect of that member, and 

(b)where the power is exercised by a person other than the trustees, the trustees have approved the exercise of the power in that manner on that occasion. 

 (4)In subsection (3)-

(a)"the certification requirements" means prescribed requirements for the purpose of securing that no power to which this section applies is exercised in any manner which, in the opinion of an actuary, would adversely affect any member of the scheme (without his consent) in respect of his entitlement, or accrued rights,   acquired before the power is exercised, and 

(b)"the consent requirements" means prescribed requirements for the purpose of obtaining the consent of members of a scheme to the exercise of a power to which this section applies. 

(5)Subsection (2) does not apply to the exercise of a power in a prescribed manner.

(6)Where a power to which this section applies may not (apart from this section) be exercised without the consent of any person, regulations may make provision for treating such consent as given in prescribed circumstances.
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