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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr P A Delaney

	Scheme
	Michael Gerson Limited Retirement Benefits Scheme
(the Scheme)

	Respondent
	Scottish Widows plc (Scottish Widows)


Subject

Scottish Widows has failed to honour a guaranteed annuity rate (GAR) that applies under an additional voluntary contribution (AVC) policy belonging to the Scheme.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Scottish Widows because the request for benefits must be acceptable to them, which may include timescales in which a request is made, and the communications were sufficiently clear to have reasonably alerted the Trustees and Mr Delaney of the importance of returning the documentation before the expiry of the specified time frame.

DETAILED DETERMINATION

Policy Documentation
1. The Policy’s provisions for the Pegasus Plus Pension Plan Master Policy are contained in a booklet (Booklet PEGP-MP AVC (1987)) (the Booklet).  The Booklet, any schedule referring to the Booklet and any endorsements signed on behalf of Scottish Widows comprise the policy documentation for a contract between Scottish Widows and the Grantee.  Extracts from these documents say,
“Schedule

Grantee:
The Trustees for the time being of the Michael Gerson Limited Retirement Benefits Scheme (“the Scheme”).
Employer:
Michael Gerson Limited or any associated employer as defined in the Rules of the Scheme (“the Rules”).

Eligible employee:
An employee in the employment of the employer who has been included in the Scheme for any benefit.

Admitted employee:
All eligible employees who have been duly notified to and accepted by the Society.

… …

Normal retiring date:
Such date in respect of each admitted employee as may be specified in writing by the Grantee to the Society, subject to the Rules.
… …

Policy provisions:
The Society’s standard provisions, PEGP-MP AVC (1987).”

“The Booklet
1.
POLICY AND RULES


This policy is effected to secure benefits for admitted employees as provided in the Rules and so far as the Rules relate to benefits secured by voluntary contributions made by members of the Scheme, their terms at the date of this policy will be deemed to form part of the contract under the policy and will be binding on the Society.  An alteration in the Rules will not alter the terms of the policy unless the Society agrees in writing to that alteration.

2
REQUESTS FOR BENEFITS AND NOTIFICATIONS OF ALTERATIONS

…

2.4
Requests for benefits or notifications of alterations submitted by the Grantee must be acceptable to the Society.


…


4
RETIREMENT BENEFITS
4.1
The retirement benefits under the policy will be of one or more of the following types and will be payable in accordance with the Rules:

4.1.1
an admitted employee’s pension;

4.1.2
a lump sum, and

4.1.3
one or more dependant’s pensions payable after the death of the admitted employee while on pension


…
4.2
When an admitted employee’s pension or a lump sum for the admitted employee (or both) is to become payable under the Rules the Grantee may instruct the Society to apply all or a specified part of the proceeds of the policy in respect of the admitted employee calculated in accordance with provision 4.3 (the proceeds of the policy) to provide a benefit under provision 4.1.1 or 4.1.2 (or both), as appropriate, and benefits under provision 4.1.3 in respect of such dependants (if any) as the Grantee specifies.

4.3
The proceeds of the policy in respect of an admitted employee will be calculated as follows:


Date of Payment
Proceeds of Policy

…

4.3.2


The retirement cash sum and bonus additions (if any) in 
At normal

respect of the admitted employee plus an amount 

retiring date
calculated in accordance with the Society’s practice at the date of calculation in respect of any single retirement premium deemed by the Grantee to be voluntary contributions made by the admitted employee paid on or after the anniversary of the commencing date coincident with or immediately before the admitted employee’s normal retiring date.


…

4.3.3


The retirement cash sum and bonus additions (if any) in 
After normal
respect of the admitted employee at normal retiring date 
retiring date
accumulated with interest at such rate or rates as the Society may allow plus an additional amount calculated in accordance with the Society’s practice at the date of calculation in respect of any single retirement premium deemed by the Grantee to be voluntary contributions made by the admitted employee paid on or after the anniversary of the commencing date coincident with or immediately before the admitted employee’s normal retiring date.

4.4
The amount of each pension will be calculated by applying such part of the proceeds of the policy in respect of the admitted employee as the Grantee specifies for that pension to the Society’s annuity rates current at the date of calculation subject to provision 4.5, to the Rules and to the total amount of dependant’s pensions … ….

4.5
If the admitted employee’s pension is payable in level instalments from normal retiring date and the Society’s annuity rate for such a pension current at that date is less than the rate shown in the following table, the amount of the admitted employee’s pension will be calculated by applying such part of the proceeds of the policy in respect of the admitted employee as the Grantee specifies for that pension to the rate shown in the following table, subject to the Rules.




Age at normal retiring date


Male


Female



55
£ ---
£ 81.97


60
98.04
90.91


65
111.11
102.04


70
128.21
116.28”

8
SPECIAL CIRCUMSTANCES


…

8.2
If during the currency of the policy there should be any change in law or taxation affecting the Society or the policy, or if there should be any change in circumstances which in the opinion of the Society makes it impossible or impracticable to carry out any one or more of these provisions or if, for any reason, the policies does not comply with section 323 (4)(aa) Income and Corporation Taxes Act 1970, then the Society may make such alterations to these provisions as it considers appropriate in the circumstances.
The Scheme’s Rules

2. The Rules at the time the policy was effected were those adopted by the Definitive Trust Deed dated 23 June 1978 and amended by deeds dated 13 November 1979, 9 April 1980, 4 February 1982 and 19 December 1983.  These Rules stated,
“DEFINITIONS

“Normal Retiring Date” means the 65th birthday for men and …”

“PART 1 - PENSION
…

4
PENSION AT NORMAL RETIRING DATE


On surviving to the normal retiring date each member will become entitled to a normal retirement pension calculated in accordance with the Supplement.  If he is still in service he will retire from service, except as provided in Rule 6”.

…

“PART 1 SUPPLEMENT - PENSION

…

C
PENSION AT NORMAL RETIRING DATE


The normal retirement pension will, except as provided in Rule 4, be the aggregate of the following:

(i)
…

(ii)
A voluntary pension of such amount as the trustees decide to have been secured by any voluntary contributions paid by the member”.

3. The Rules in force at the time of Mr Delaney’s retirement were those adopted by the Trust Deed dated 22 February 1996 as amended by subsequent deeds say,
“DEFINITIONS

“Normal Retiring Date” means the 65th birthday”. Provided that for a female”
“PART 1 - PENSION

…

1.4
PENSION AT NORMAL RETIRING DATE


Subject to Rule 5, on surviving to Normal Retiring Date each Member will retire from Service, except as provided in Rule 1.6, and will become entitled to a normal retirement pension calculated in accordance with Appendix NRP”.

…

4.15
ADDITIONAL VOLUNTARY CONTRIBUTIONS

…

(b)
Subject to sections (c) to (e) below … will entitle him to voluntary benefits in such one or more of the following categories
(i)
pension

(ii)
life insurance benefit

(iii)
widow’s or Widower’s pension


as the member may select and of such amounts as the Trustees may determine as is equivalent on a money purchase basis to the amount of his voluntary contributions.

…

(e)
… subject to the following additional conditions–

…

(v)
where voluntary contributions commenced on or after 8 April 1987 all pension benefits secured by such contributions must be in the form of non-commutable pension, except to the extent to which the provisions of the Scheme allow commutation of trivial pensions or on the grounds of serious ill-health, 

Provided that the Trustees may make such other modifications to the Rules as they in their discretion may determine in respect of any Member”.

Material Facts

4. The Scheme commenced from 1 January 1973 and is a ‘defined benefit’ occupational pension scheme which has defined contribution AVCs.  The Scheme is administered by Scottish Widows.
5. On 14 February 1985 the Trustees applied to Scottish Widows for a policy in connection with providing an AVC facility under the Scheme.  A policy for AVCs was issued on 21 March with a commencement date of 1 January 1985.

6. Mr Delaney joined the Scheme on 1 January 1991.  He started paying AVCs to the Scheme from 1 January 1992, which were invested in the with-profits fund.
7. From 26 April 2007 Trustee Solutions Limited (TSL) was appointed as an additional trustee to act as a trustee alongside the four continuing individual trustees.  Two of the individual trustees later resigned on 16 July 2007 and 9 April 2009.
8. The Scheme was made paid up with effect from 31 March 2008 and all members, including Mr Delaney, were treated as having left the Scheme at this time.  A separate pension arrangement was set up to replace the Scheme.
9. The Principal Employer, Michael Gerson Limited, subsequently went into insolvency and the Scheme entered the Pension Protection Fund’s assessment period on 11 December 2008.
10. In early June 2009 Scottish Widows was told to send all correspondence to TSL.

11. On 5 July 2009 Scottish Widows sent a reminder about Mr Delaney’s forthcoming retirement on 1 December to Lewis & Co (Investments & Pensions) Limited (Lewis & Co), who acted as financial advisers under the Scheme.  The letter from Scottish Widows about the choices he had concerning his AVCs was sent to Lewis & Co at an out of date address.
12. On 16 September 2009 the Finance Director at Michael Gerson Limited contacted TSL saying Mr Delaney was approaching his normal retirement date (NRD) and asked if a quotation could be obtained if he took his benefits at that time.  Later that same day, TSL emailed Scottish Widows asking when a retirement quotation would be issued.

13. Scottish Widows replied on 6 October 2009 saying that as Mr Delaney’s retirement was not due yet, it was waiting on the Retail Price Index percentage for September 2009 before issuing a statement for his main benefits in the Scheme.

14. On 7 October 2009 Scottish Widows issued a ‘Retirement Quotation Pack’ for Mr Delaney’s AVC benefits if he were to retire on 1 December 2009.  This was addressed to the Pensions Administrator at Michael Gerson Limited.  The accompanying retirement quotation stated a member’s pension of £1,897.56 a year (option one) or a tax-free cash sum of £4,537.14 plus a smaller member’s pension of £1,512.36 a year (option two).  Alternatively, an Open Market Option of £18,148.54 (or a lower Open Market Option of £13,611.40 if cash of £4,537.14 was taken) could be chosen instead.

15. Among other things, the covering letter issuing the AVC retirement pack said,

“You may recall that we wrote to you a few months ago about the forthcoming retirement and the availability of the Open Market Option.

We enclose our retiral quotation pack … It includes a guide ‘Your Documentation Explained’ … a factsheet ‘Your Pension – It’s Time to Choose’ …  You must let us know what you decide before your retirement date.

The enclosed leaflet GARPEX1a ‘Your Guide to Guaranteed Annuity Rates’ … Depending on the decisions made, the guaranteed annuity rate, which may be very valuable, may not apply.  Please ensure the Member reads this leaflet carefully, and understands it, before a decision is made about this Scottish Widows policy.

It is important that you contact us as soon as possible if you would like a quotation showing other options, and that we receive the decision before the Member’s Normal Retirement Date.  If you wish to set up a pension with Scottish Widows, which has been calculated using guaranteed annuity rates, we must receive the completed Request for Pension Payment Form and supporting documentation by the Member’s Normal Retirement Date.  If we do not have this documentation by this date, the guaranteed annuity rate will not apply”.
16. The Finance Director at Michael Gerson Limited forwarded the AVC Retirement Quotation Pack to TSL on 16 October 2009.

17. In an email dated 20 October 2009 to Scottish Widows TSL said it had been passed the AVC retirement quotation for Mr Delaney and reiterated that all correspondence should come to them as the Company was insolvent.
18. The Finance Director reminded TSL on 10 November that Mr Delaney wished to commence drawing his benefits from his NRD and chased for details of his main benefits from the Scheme.
19. On 13 November 2009 TSL chased Scottish Widows by email about Mr Delaney’s main retirement benefits, and Scottish Widows replied that day saying his case was with its technical department for checking.

20. In a separate letter to TSL, also dated 13 November 2009, Scottish Widows reminded the Trustees of the importance of receiving a decision about Mr Delaney’s AVCs prior to his NRD to allow them to settle the benefits.  In that letter, it again stated that if it did not receive a decision by this date the guaranteed annuity option would not apply.  The benefits would then become deferred.  This communication was received by TSL on 19 November.
21. On 16 November 2009 Scottish Widows sent Lewis & Co (at their correct address) a copy of a ‘Key Features Pack’, previously issued to the Trustees on 7 October 2009.  
22. On 17 November 2009 Scottish Widows sent TSL details of Mr Delaney’s main retirement benefits from the Scheme.  An annual member’s pension of £6,256.62 (of which £2,858.68 a year escalated at RPI up to a maximum of 2.5% and the remainder of £3,397.94 did not escalate in payment) or a cash sum of £11,728.29 plus a smaller annual member’s pension of £5,567.58 (of which £2,424.59 a year escalated at RPI up to a maximum of 2.5% and the remainder £3,142.99 did not escalate) were quoted.  A contingent spouse’s pension for each option was quoted too.  TSL received this information on 19 November. 

23. Mr Delaney signed an authority form for the Trustees to supply information to Lewis & Co on 19 November, which Lewis & Co faxed to TSL on 25 November.  A handwritten note on the fax by an administrator at Lewis & Co states that quotes had been issued to Mr Delaney.
24. A telephone record indicates that TSL had two conversations on 24 November 2009 with different members of staff at Scottish Widows.  TSL also emailed Scottish Widows on 24 November saying it would expect retirement quotations around six weeks before a member’s NRD whereas in Mr Delaney’s case it had only received his quote two weeks prior to his NRD.  TSL requested future quotes to be issued earlier.  In that email, the Trustee also said,
“There was no-one available on the Scottish Widows helpline to take my call regarding the issue I have re the AVC quote … I have now spoken to [MT] in the AVC area and am waiting for a response regarding whether they can extend the guarantee period for the AVCs as the original quote was sent to the wrong address and we have only just received the quote for the main scheme”.

25. A further telephone note records that a manager at Scottish Widows returned TSL’s call and agreed to extend the guaranteed period but said Scottish Widows would need to receive the signed forms from Mr Delaney by 15 December 2009 or Mr Delaney would lose the guaranteed annuity rate.  A further call from “RJ” of Scottish Widows confirmed it had updated its correspondence records.

26. On 24 November 2009 TSL issued both quotations for Mr Delaney’s main benefits and AVC benefits under the Scheme to Mr Delaney.  On the Retirement Quotation a handwritten annotation has been added saying “* Please return this form by 10 December 2009 if you wish to select this option in relation to your AVCs to avoid losing any benefit from Guaranteed Annuity Rates”.  TSL’s letter to Mr Delaney also said,
“Please note that if you opt to receive your benefits from Scottish Widows you will need to return the above documentation to me by 10 December 2009 to avoid losing any benefit from the Guaranteed Annuity Rates described in the information provided”.

27. TSL’s letter was sent to Mr Delaney at an address which was incorrect in detail.  The last letter of the street name was wrong (though still a plausible name) and the postcode was incomplete.  The letter was sent by special delivery for guaranteed delivery by 1 pm the next day so Mr Delaney’s signature was required.
28. On 30 November 2009 Lewis & Co sent Mr Delaney a copy of the documents from Scottish Widows (i.e. the AVC Retirement Quotation Pack) for completion and return.  TSL say that Mr Delaney has said that he did receive information from Lewis & Co but that he did not understand it.
29. Mr Delaney reached his NRD under the Scheme on 1 December 2009.

30. One of the individual trustees (“DAA”) emailed TSL on 15 December 2009 to say he had had Mr Delaney on the telephone regarding his monthly pension payment.  Mr Delaney told DAA that he still did not know what he would receive and said he wanted to know the monthly figure for his financial adviser.

31. TSL checked Royal Mail’s website on 22 December 2009 and printed off the information shown on screen about the tracked item.  It stated the letter had been delivered.  The website gave the option of seeing electronic proof of delivery (i.e. sight of a signature) for this item but TSL has not provided such evidence so it is unknown whether or not a signature was shown (and unclear if TSL pursued this further proof at that time).
32. In reply to DAA on 22 December, TSL stated a quote had been issued on 24 November and it had tried calling Mr Delaney but the phone “just rang”.  TSL faxed a copy of the AVC quote to Lewis & Co and asked DAA if Mr Delaney could telephone them so as to check that the quotes issued on 24 November were sent to the correct address.

33. Another financial adviser firm (PEMCarrwood of Manchester – for whom Mr Delaney’s son-in-law works) faxed Scottish Widows on 23 December 2009 for further information about Mr Delaney’s AVC benefits.  Mr Delaney’s authority to give any information, signed on 12 December, was provided.  Scottish Widows replied on 30 December saying it required the Trustees’ Authority.
34. On 5 January 2010 TSL emailed Scottish Widows with details of Mr Delaney’s full address.  The street name was correctly given as well as the full postcode.  Also on this day, TSL wrote to Mr Delaney referring to a telephone call that day and re-issued him with a further copy of the retirement quotations.
35. Lewis & Co has a note of a telephone conversation with Mr Delaney on 5 January 2010 in which it is recorded that he had received and sent back the forms sent by the pension trustees of the defined benefit scheme.
36. TSL says the original envelope of 24 November 2009 sending Mr Delaney’s retirement quotations was returned to it on 25 January 2010.  A coloured photocopy of the envelope has been submitted.  Shown on this copy of the envelope is a blue cross through the address, blue text “R/O” and a red Royal Mail sticker, dated 15 January 2010 and initialled, that has a tick beside “not called for”.  (My investigator logged on to the Royal Mail’s website in October 2010.  Royal Mail’s website read at that time “Your item with reference SJ847446910GB was delivered back to sender from our BIRMINGHAM Delivery Office before 10:17 on 25/01/10”).  TSL say Mr Delaney has said that he did not receive any Royal Mail collection card through his door.

37. A note of a telephone call on 25 January 2010 records that Mr Delaney’s son-in-law asked TSL if the retirement papers should be sent back to them, to which TSL replied ‘yes’.  The note also separately records the return that day by the Royal Mail of the original papers sent in November 2009.
38. TSL received the retirement papers on 26 January.  These show that Mr Delaney signed the AVC retirement papers on 9 January 2010 and had chosen option one, i.e. a full member’s pension of £1,897.56 a year.  Mr Delaney says these papers were the ones sent by TSL on 5 January.  Forms for his main benefits were returned at the same time.  The delay between 9 and 25 January was due to Mr Delaney having to obtain a copy of his birth certificate which was not initially to hand.
39. The retirement papers were counter-signed by the Trustees; one form on 26th and the other on 27th January.  On 27 January TSL sent the papers to Scottish Widows who received them the following day.
40. TSL set up payment of Mr Delaney’s main benefits under the Scheme with effect from 1st March 2010 payroll, as it was too late to implement the changes from 1st February.  He took a pension commencement lump sum of £11,728.29 and a residual pension of £6,537.30 a year, backdated to 1 December 2009.
41. On 30 January 2010 Scottish Widows issued a revised retirement quotation for Mr Delaney’s AVC benefits if he retired on 1 December 2009.  A member’s pension of £1,047.36 a year (option one) or a tax-free cash sum of £4,537.14 plus a smaller member’s pension of £785.52 a year (option two) were quoted.  Alternatively, an Open Market Option of £18,148.54 (or a lower Open Market Option of £13,611.40 if cash of £4,537.14 was taken) could be chosen instead.
42. Mr Delaney has not completed any retirement forms/papers in relation to this revised quotation and his AVC benefits are yet to be put into payment.
43. Following the significant change in pension benefits provided by the same AVC fund values, TSL emailed Scottish Widows on 11 and 17 February and had a telephone conversation with them on 12 February.  The emails said that due to a number of administrative problems it was not possible for Mr Delaney to return the original quote within the date specified by Scottish Widows.  The guide to GARs stated the GAR would be lost if a member defers taking benefits.  But as Mr Delaney was not deferring taking benefits it disputed that he should lose out on the GAR.  TSL also said there had never been any question that Mr Delaney wanted to take his AVC benefits from his NRD – his problem had been taking appropriate advice and responding to the paperwork.  It was not acceptable for Scottish Widows to try and allocate blame to Lewis & Co.  The quotation was issued to a financial adviser rather than the Trustees and prior to his NRD Mr Delaney changed advisers in any case.  The later email also noted from the discussions that the return by date was not a term of the policy but was down to Scottish Widows’ discretion.  The matter was asked to be treated as a complaint.
44. Scottish Widows emailed TSL on 22 February saying that Mr Delaney and the Trustees could set up the member’s benefits using its conventional annuity rates in the meantime, without prejudicing the outcome of the complaint or the right to take it further.
45. On 3 March 2010, Scottish Widows sent a letter to TSL giving its decision not to uphold the complaint.  Scottish Widows acknowledged that Mr Delaney never intended to defer his retirement post his NRD.  But by not returning to Scottish Widows the completed Request for Payment of Pension Form and the other supporting documents by the NRD (or the extended date of 15 December) the policy had as a consequence been deferred past his NRD.  Scottish Widows received the retirement paperwork from TSL on 28 January 2010, several weeks after the date it asked for it by.  For this reason, the GAR had unfortunately been lost.  In response to a point from TSL about being process driven, Scottish Widows said it agreed a fixed process was used in these matters but it did not agree that it was reasonable to suggest its approach was unfair to Mr Delaney.
Summary of Mr Delaney’s position 
46. A deadline of 15 December 2009 was missed, in part due to Scottish Widows not providing the relevant information to the Trustees, as they sent the quotation to an incorrect address.

47. The withdrawal of the GAR is unreasonable and unfair, and is in breach of the contractual terms of the Policy.  Mr Delaney retired with effect from his NRD.

48. When considering the wording of the Policy Schedule and the Policy’s provisions in section 1, 4.2 and 4.3.2 Mr Delaney should receive the GAR terms.  In accordance with the provisions, the Trustee directed Scottish Widows to apply the proceeds of the policy in respect of Mr Delaney at his NRD.  However, Scottish Widows has refused to do so on the ground that it did not receive prior to Mr Delaney’s NRD the return of the completed retirement paperwork.  But there is no requirement imposed under the provisions (or the Scheme’s Rules) either for the return of such paperwork or by a specified date.

49. Scottish Widows seek to rely on the wording in the covering letter issued with the retirement quote expressly warning that if the paperwork was not returned prior to NRD the GAR would not apply.  It does not consider that Scottish Widows can have validly amended the provisions to impose unilaterally an arbitrary deadline by simply referring to that deadline when issuing the quotation.

50. Section 8.2 of the policy provides that the provisions can only be altered in very limited circumstances.

51. Therefore, in the absence of any valid Rule amendment, Scottish Widows is contractually obliged under 4.2 and 4.3.2 to apply the GAR at the member’s NRD in accordance with the Trustee’s direction irrespective of Scottish Widows arbitrary deadline having been missed.

52. Section 5 of the Policy’s provisions sets out a number of conditions that must be fulfilled for the GAR to apply, and Mr Delaney meets all these conditions.  There is no reference to any deadline for returning documentation.

53. The issue is whether or not Mr Delaney did or did not defer his benefits by failing to return his completed forms within the timeline set down by Scottish Widows.  The Scheme’s Rules (see 1.4) require members to retire at NRD unless the Trustees agree otherwise.  Further, Rule 1.6 deals with deferred (late) retirement and requires the consent of the Trustees and the Company.  Neither has Mr Delaney applied for nor has the Trustee exercised any discretion to allow late retirement.  It has always been a matter of retirement at normal retirement date and all the correspondence with the issuers has been on the basis of normal retirement.
54. He does not believe there was a necessity to extend the GAR period. However, it appears that this action was taken simply to secure the position.  Seeking an extension does not in any way indicate an acceptance of Scottish Widows position that failure to return the forms before that date constitutes a deferral and necessitates a loss of the guaranteed annuity period.
55. There is nothing in the policy documents about when retirement quotations must be issued prior to NRD.  However, retirement is a significant decision for individuals and time is needed prior to NRD to allow members to plan for retirement, take any advice and complete the necessary paperwork.  He should have had more time to make a decision than a few days.  The time scales allowed for making a decision in this case were unreasonably short.
56. As part of the disclosure requirements, the Pensions Regulator has issued guidance in relation to money purchase benefits and the provision of information to members prior to retirement, and this applies to AVCs.  The guidance requires an illustration must be issued at least six months before the member’s normal pension age (or other date the member has agreed with the trustees for the start of his scheme retirement income) – see regulation 5(6) of the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 and the Pension Regulator’s Guidance on ‘Member Retirement Options’.  The notice provided by Scottish Widows falls far short of good practice and the recommendations of the Pensions Regulator.

57. In order for Mr Delaney to make an informed decision, information was required about his main benefits and the money purchase AVCs, and therefore reasonable time limits should start to run only from receipt of all information.  As this policy was an AVC the income details should have been notified at the same time as the main scheme benefits and both benefits should be paid at the same time.  It is quite wrong to allow the tardiness of Scottish Widows in providing a main scheme quote to allow them to renege on a GAR.
58. It does not necessarily follow that difficulties in getting everything in place exactly by NRD means that Mr Delaney will be a late retiree.  There is a clear difference between a normal retirement late and late retirement.
59. He has missed out on a very valuable guaranteed benefit from this policy at his normal retirement through no fault of his own.  The impact on Mr Delaney is significant and represents approximately half the pension per annum.  Scottish Widows has not treated Mr Delaney fairly, contrary to its requirements of treating customers fairly.

Summary of Scottish Widows position
60. It accepts it had the correct address for Lewis & Co since 31 August 2006 but the address details pulled for the automated letter of 5 July 2009 had not been updated.  Hence, its letter was sent to the incorrect address of the adviser.

61. It admits it made a mistake when first issuing the quote for Mr Delaney’s AVCs, via Michael Gerson Ltd, whereas it should have sent it to TSL.  As TSL received the quote, as confirmed in the email of 20 October 2009, a maximum delay of 13 days may have been caused.  However, it extended the date by 14 days to 15 December.

62. In 2002 it reviewed its treatment of policies containing GARs following the House of Lords judgement in the case of Equitable Life Assurance Society v Hyman.  As a result of this review, its decision was that the GAR would only apply on the NRD.  However, it is willing to look at cases on an individual basis if it is advised of any difficulty in meeting such a deadline.  In this case, it granted an extension based on the delay of receiving the retirement quotation.  If the Trustees had contacted it again and were able to provide reasonable justification for being unable to meet the extended deadline it would have been happy to consider the merits of a further extension.
63. While the policy provisions do not expressly advise of the need to return all the documentation in advance of the retirement date to secure the GAR, neither does the policy support Mr Delaney’s interpretation that it had breached the provisions of the contract by not paying the GAR.  The fact that it is necessary to return all the documentation prior to NRD is not an amendment to the policy.

64. It says (in response to a suggestion from my office) that the requirement for all documentation to be received by the member’s NRD is an administrative decision and is not provided for in the Scheme’s Rules or the policy’s provisions.

65. It accepts that the insert/leaflet accompanying the quotation does not specifically refer to the fact that the GAR will be lost if its requirements are provided late, but it does make clear that the GAR only applies at the policy’s NRD.  The insert is intended to give an overview of the retirement options which qualify for the GAR.  It does not go into detail of the administrative requirements for establishing a GAR annuity.  This detail is picked up in the retirement correspondence which does clearly state its requirements and is shown in bold and underlined text.

66. It considers Mr Delaney and the Trustees were provided with sufficient time to return all the documentation.  Its letters of 7 October and 13 November 2009 were clearly successful in highlighting this important deadline given TSL’s subsequent call to obtain an extension to the deadline.  TSL did not contact them to advise of any difficulty in keeping to the extended deadline.  They failed to do so and consequently the GAR has been lost.
67. Settlement of AVC and main benefits is separate.  Determining whether or not the GAR level was sufficiently higher than that available by other providers, to indicate if the pension under the AVC should be secured with Scottish Widows, did not need to wait until the main benefits were known.

68. Scottish Widows made its requirements clear when issuing the quote and it was TSL’s responsibility to ensure that the extended deadline was met by Mr Delaney.

69. It acknowledges the difficult circumstances surrounding the delivery of the quote from TSL to Mr Delaney via Royal Mail, along with the other issues.  Whilst it is sympathetic with the difficulties described, it maintains that Mr Delaney and the TSL were given a reasonable period of time in which to ensure that all the necessary steps were taken.

70. Scottish Widows accepts that Mr Delaney’s main benefits were processed at his NRD, even though the overall process took him past that date.  However, those benefits were quite separate from his AVC policy, attract different terms and do not involve a time sensitive feature such as a GAR.

71. When the complaint was raised, it fully investigated the explanations and rationale provided by the Trustees but did not agree that this evidence supported the reinstatement of the GAR.  It seemed that the Trustees delayed in sending the paperwork to Mr Delaney as a result of waiting for information about the main benefits under the Scheme, which was not necessary for settlement of this policy.
Conclusions

72. The crux of Mr Delaney’s complaint is about his entitlement to a GAR.  Scottish Widows has said that he has lost his right to the GAR as he did not return the completed documentation to them before 15 December 2009.

73. Under the Scheme Mr Delaney’s entitlement to benefits arising from his voluntary contributions is governed by rule 4.15(b) and is “of such amounts as the Trustees may determine as is equivalent on a money purchase basis to the amount of his voluntary contributions”.

74. Mr Delaney’s benefits under the Scheme became payable from 1 December 2009, his NRD.  Section 4.2 of the policy allows the Trustees to instruct Scottish Widows to apply the policy proceeds for Mr Delaney and section 4.3 sets out what the policy proceeds are.  The terms and conditions at 4.5 of the policy’s provisions indicate that the GAR is only payable if the member takes his benefits from NRD.  So in principle as a result of the benefits being payable at that date, as they were, then the GAR is payable. However, section 2.4 of the policy’s provisions states that requests for benefits by the Trustee must be acceptable to Scottish Widows.  I find that this allows Scottish Widows to impose reasonable and practical requirements as to form and timing.
75. There are doubtless good reasons for requiring applications for benefits to be made promptly.  And in the case of a GAR Scottish Widows might reasonably expect to impose particular constraints to control their liabilities and not leave them open ended.  However, that does not extend to imposing an inflexible requirement.  In effect Scottish Widows accept that – because they were prepared to accept an application made after their normal deadline to compensate for having initially corresponded with Michael Gerson Ltd instead of the Trustee.
76. Though criticism has been levelled at Scottish Widows for sending the GAR information to an incorrect address of the Trustee, that error only caused a two week delay and Scottish Widows extended the deadline by the same period.  So that error did not cause any injustice as there was still just over eight weeks for Mr Delaney to consider his position and complete any documentation.

77. Scottish Widows provided the necessary documentation on 7 October 2009, which the Trustees were in receipt of by 20 October and which was sent to Mr Delaney on 24 November (by the Trustee) and on 30 November 2009 (by Lewis & Co).  The covering letter issuing the quotation was sufficiently clear to have reasonable alerted the Trustee of the importance of returning the completed AVC documentation before his specified NRD or the extended timescale of 15 December in order to take advantage of the GAR.

78. I have been referred to the guidance from the Pensions Regulator, though it is primarily intended for trustees.  That guidance suggests trustees have a proper process in place.  The guidance is based on The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 which again places certain duties on a scheme’s trustees or managers.

79. A ‘retirement reminder’ letter was issued by Scottish Widows on 5 July 2009 to the Scheme’s financial adviser, but its letter was incorrectly addressed.  This amounts to maladministration.  So, firstly, I need to consider what effect, if any, that had on Mr Delaney losing his GAR.

80. Michael Gerson Ltd was alert to Mr Delaney’s forthcoming retirement from at least 16 September 2009 and made TSL aware of it.  Scottish Widows produced AVC retirement figures just short of eight weeks prior to Mr Delaney’s NRD, in line with the 6-8 weeks mentioned in the ‘retirement reminder’ letter.  TSL had this information by 20 October 2009, some six weeks before Mr Delaney’s NRD.  So the wrongly addressed ‘retirement reminder’ letter of 5 July 2009 was not critical in Mr Delaney losing the GAR.

81. It does not appear that amendments to allow for the new tax regime from 6 April 2006 have been made and so the Scheme’s Rules do not allow AVCs to be taken as cash.  So Scottish Widows quoted options that Mr Delaney could not choose (although this was without adverse consequence).
82. TSL held on to the AVC Retirement Quotation Pack for five weeks while waiting for a quotation of Mr Delaney’s main benefits under the Scheme.  It has been argued that the AVC and main scheme benefits should have been notified at the same time and paid from the same time.  In fact they were notified at the same time, so I take the point to be that AVC and main scheme benefits should have been quoted together much earlier than they were and put into payment together and at the right time.   

83. Mr Delaney only had a choice of buying his AVC pension with Scottish Widows on a GAR or purchasing it elsewhere using the Open Market Option on non-GAR terms.  I cannot see why he needed to know his main benefits from the Scheme to make that choice.  It has also been suggested that time was required to take advice.  However, when Mr Delaney received both quotations (main and AVC) there is no evidence he obtained financial advice prior to signing the AVC forms on 9 January 2010 but even if he did, he did so within a few days.
84. Mr Delaney says he should have had more time than a few days to make a decision.  Nonetheless, the reason he was not in receipt of his AVC choices earlier was not a fault on the part of Scottish Widows.

85. Although TSL did not check with Mr Delaney that he had received the quotations, had the Royal Mail’s website been checked sooner then it is unlikely that it would have said anything different.  So it is doubtful it would have been discovered from this source that the letter of 24 November had not been successfully delivered unless of course TSL had pursued the ‘proof of delivery’ signature.

86. Lewis & Co issued Mr Delaney with a duplicate AVC Retirement Pack, including the AVC quotation, on 30 November 2009.  This made reference to the original deadline of his NRD (rather than the extended deadline).  TSL says that Mr Delaney did not understand what he had been sent by Lewis & Co.  But TSL re‑issued an identical AVC Retirement Pack to Mr Delaney on 5 January 2010 and yet he completed the documentation on 9 January, which was within 2‑3 days of receiving it.  So it is not at all clear that there was anything preventing the 30 November pack being dealt with similarly.
87. Clearly Mr Delaney did take some action about his AVCs as he completed an authority form on 12 December 2009 for PEMCarrwood to obtain information about them.  But Mr Delaney does not appear to have contacted the Scheme’s adviser (Lewis & Co) or the Trustees despite Scottish Widows letter warning that a decision was required before the deadline of his NRD.  Had he contacted TSL he probably would have discovered that the deadline had been extended to 15 December.  Had he completed the documentation within a few days after 30 November then it is likely that the documents could have been returned before 15 December.  I am mindful also that, although PEMCarrwood requested information on 23 December they did not receive any information as the Trustees’ had not given authority, and there is no evidence of any advice having been given.
88. Whilst there has been maladministration by Scottish Widows on occasions, I am not persuaded that it led to the injustice that Mr Delaney now claims he suffered.  
89. In particular, I do not find that Scottish Widows’ decision was unreasonable or perverse not to accept the application for GAR purposes outside the deadline of 15 December, when in substance exercising their discretion under policy condition 2.4 as to what was “acceptable”.
90. Finally, Mr Delaney has recently been critical of the Trustees.  However, they are not a party to this complaint and I make no findings against them here.  
TONY KING 

Pensions Ombudsman 

30 March 2011 
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