81585/2

81585/2




PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr C A Middleton

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Pensions


Subject

Mr Middleton complains about the decision of NHS Pensions to reject his application for an ill health early retirement pension.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHS Pensions because they failed to seek clarification about whether his depression and/or his blackouts would permanently prevent him from carrying out his duties before reaching their decision.

DETAILED DETERMINATION
Material Facts
1. Under the regulations that govern the Scheme an ill health retirement pension is payable only in circumstances where a scheme member retires because of physical and/or mental infirmity that makes them permanently incapable of efficiently discharging the duties of their employment.  Permanent in this context means at least until the Scheme’s normal retirement age.  The Scheme is able to and has sought medical opinions from its medical advisers, Atos Origin (the Medical Adviser).  

2. Mr Middleton suffers form three conditions: back pain, depression and states of altered consciousness or ‘blackouts’.  

3. On 3 April 2008, NHS Pensions wrote to Mr Middleton informing him of their rejection of his application.  Their decision was based on the opinion that had been provided by the Medical Adviser which was:

“It is assessed that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of his NHS employment.

He has 3 medical problems i.e. back pain, depression and blackouts.

The 27/11/07 letter from the Occupational Physician indicates that:

-he is unfit at present for his NHS duties

-there is no prospect of him resuming work in the foreseeable future

-the longer term outlook is much better

-he is likely to recover sufficiently to resume nursing at some point, albeit not in the immediate future

Permanent incapacity (until the normal age of retirement) has not been established.

No specific diagnosis of a recognised medical condition has been made in relation to the blackouts.

Back pain and depression are generally amenable to treatment and the prognosis is good.  Therefore it is advised that the criteria are not met.”

4. Mr Middleton complained under the Scheme’s internal dispute resolution (IDR) procedures.   NHS Pension states that the appeal was referred to the Medical Adviser for a fresh opinion and that the Medical Adviser had felt the need to have further medical information which was then obtained from Mr Middleton’s GP.   The GP provided a report on 24 November 2008 also submitting copies of relevant consultant reports from the psychiatry department, neurology department and spinal clinic. 

5. The GP’s report dated 24 November 2008 had stated:

“I enclose a summary printout of his medical record and all the relevant consultant records from psychiatry, the spinal clinic at the Haywood Hospital and also from the neurology department.

Mr Middleton has a long history of low back pain which has been present for over twenty years.  His back pain worsened in 2006 following a lifting injury while he was at work.  His back pain is a consistent low back ache which is exacerbated by activity.  As you will see from the enclosed letters, he has been assessed by the spinal team and the pain is felt to be non specific in its origin.  He has been strongly encouraged to remain as active as he can and keep up an appropriate exercise regime.  He also has a longstanding concurrent depressive illness and has been under the care of Dr Gee, consultant psychiatrist at the Ashcombe Centre.  You will see from the enclosed letters that he has chronic low mood which has gradually accumulated over the last years alongside his back pain.  He is maintained on a medical regime of Fluoxetine 20 mgs daily which has seen some improvement in his mood but not back to normality.

Mr Middleton also has had investigations recently by the neurological service including an EEG and sleep deprived EEG which were both unremarkable alongside a normal MRI scan.  The feeling from his neurology team was that although epilepsy is unlikely, it is not completely excluded.

The enclosed letters are self explanatory with regard to his depression and back pain.  This appears to be an entrenched depression and chronic low back pain and I fear that it is unlikely that he will return to fitness for his particular occupation.”

The reports from the spinal clinic dated 1 December 2006, stated as is material:

“My feeling is that this is a chronic non specific low back pain that is very likely to be helped in terms of maintenance by regular exercise programme…Mr Middleton is happy to take my advice and he will also consider a gradual return to work.  I have discharged him from clinic today.”

The consultant psychiatrist’s report dated 5 March 2008 had stated:

“He remains on Fluoxetine and I suggest he carries on with this form some time until the situation is a little clearer especially as he thinks it benefits him.

My need to see Charles has come to an end for the time being.  It does appear as though he has suffered from am reactive depressive disorder that has accumulated over a period of time as he has become increasingly disenchanted with what he was doing in his employment.”

6.  The Medical Adviser then advised NHS Pensions:

“It is considered that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of his current employment as a Nurse due to back pain, depression and ‘blackouts’.

This is because his depression is stable and the Psychiatrist stopped seeing him in March 2008.  He stated that he was ‘disenchanted with his job’ it did not specifically say he was unfit to do nursing.

He has chronic back pain but surgery is not appropriate and he has been encouraged to keep active.  Working would be part of this regime.

He has had a ‘blackout’ but all tests have been negative and a diagnosis of Epilepsy has not been made.  It is therefore considered that his condition would not preclude working as a nurse.”

7. A stage one IDR decision was issued on 6 January 2009.  Mr Middleton appealed this decision stating that he had continued to experience blackouts and was undergoing further tests and enclosing supporting letters from his GP, consultant psychiatrist and the former modern matron.

8. NHS Pension referred the appeal to the Medical Adviser who considered the evidence that had been submitted which included:
The GP’s report dated 24 March 2009:

“This letter is to confirm that this 48 year old gentleman has a history of chronic low back pain which has been present for over 20 years.  His back pain has become much worse since he had a lifting injury in 2006 and who now finds that any prolonged activity makes his pain much worse.  He also has long standing chronic depression for which he takes Fluoxetine 20 mgs daily and has previously seen Dr Gee, consultant psychiatrist at the Aschcroft Centre.  His mood remains labile with episodes of prolonged low mood when he finds daily living difficult.   

Mr Middleton is also under the care of a consultant neurologist following episodes of blackouts which can happen at any time without warning.  He is currently due for review by the neurology team who continue to investigate these episodes.

With his current symptoms I do not feel that Mr Middleton is likely to return to work as a psychiatric nurse in an acute setting.”

The consultant neurologist’s report dated 20 April 2009 which had stated:

“I reviewed Mr Middleton in Dr Al-Araji’s clinic today.  He was last reviewed in November 2007 and since has only had three to four episodes of his ‘funny turns’.  These again occurred typically when he was getting up in the night to pass urine and he would feel groggy and faint, associated with feeling hot and sweaty, with epigastric pain radiating from his spine.  On these occasions he did not lose consciousness.  He does admit to having palpitations associated with these episodes.  

Mr Middleton is on treatment for depression and says that his mood is currently up and down, but generally down.

I have discussed Mr Mason [Mr Middleton] with Dr Al-Araji and have re-assured Mr Mason [Mr Middleton] that these episodes are unlikely to be epileptic.  They may be functional related to his mood; however we have not excluded a cardiological cause.  I would be grateful if you could kindly refer him to the Cardiologists for an assessment and should that turn to be normal, to refer him to the Neuropsychiatrists for further input.” 

The consultant psychiatrist’s report dated 22 April 2009 which had stated:
“I personally think it would be difficult for Charles Middleton to return to NHS mental health nursing.  He has worked in an acute psychiatric nursing environment for the majority of his professional life and this has taken its toll on him, both physically and mentally.  He took a considerable amount of time off on sick leave prior to leaving his last job in Crewe and I think he would find it very difficult to return back to such a nursing environment.”

And the report from the retired modern matron which offered the following opinion:

“Within any acute mental health ward setting there is a Duty of Care to those under your protection, as well as a responsibility for the safety of self and others.  Each member of staff needs to have the skills and abilities to consistently maintain those duties.  In my opinion Charlie does not have those due to his current health problems.

I am sorry to say that I do not believe Charlie will be able to return to Acute Mental Health Nursing.”

9. The Medical Adviser then advised NHS Pensions:

“On consideration of the existing evidence…it is considered that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of his NHS employment.

The evidence is that Mr Middleton, aged 48 years, has been suffering from a back condition, depression and episodes of altered consciousness.  Previous advice on his application, in April ’08, was that the opinion of the Occupational Physician had been that he was likely to be able to resume nursing at some point and it was noted that back pain and depression are generally amenable to treatment and the prognosis is good.  No diagnosis had been made on the cause for the episodes of altered consciousness.  Further advice was given on the application, in December ’08, and it was noted that his depression was stable and he had been discharged from psychiatric review and regarding the back pain, he had been encouraged to remain active and working could be considered part of such a regime.  Again, investigation had not revealed a cause for the episodes of altered consciousness.    

Mr Middleton has stated that he continues to experience back pain and that his recurrent depression has led to impairment in his self-confidence and ability to cope with stress.  He states he continues to experience episodes of altered consciousness and that investigations continue and his Specialist also confirms this.  Dr Li is of the view these episodes may be functional related to mood.  The GP states that Mr Middleton continues to complain of back pain made worse by activity and that he takes long term antidepressant medication and that his mood is labile.  The GP gives a guarded opinion of the likelihood of his being able to return to his work in view of current symptoms.  The Psychiatrist notes the history of psychological ill health in relation to perceived work related stress factors over the years.  Dr Gee last saw Mr Middleton around 17 months ago when he had ceased his work and he says he needed a period of time to reflect on whether or not he would ever return to nursing.  He has expressed the view that Mr Middleton would find it difficult to return to his previous working environment.  

While the continuing complaint is noted of physical and psychological symptoms likely to impair his ability to work in his nursing role, there is not evidence of a spinal condition precluding physical activity and such activity has been encouraged by his Specialist previously.  There is not evidence of any continuing specialist input in relation to his back and mental health conditions and with regard to the episodes of altered consciousness, investigation continues.  It remains the advice that it is premature at this stage to accept a permanent incapacity over the next 12 years.”   

10. A stage two IDR decision was issued on 1 October 2009 rejecting Mr Middleton’s second appeal.

11. As part of his application to this office, Mr Middleton states that the current position is that each of his three conditions are on-going. Regarding his depression he will be subject to lifetime prophylaxis treatment, regarding his back injury his GP has confirmed osteoarthritis in his spine which would prevent him from effectively carrying out his duties and regarding his blackouts the two possible causes are still under investigation.  

NHS Pensions states that it has commenced the process to review Mr Middleton’s application.
Conclusions
12. The Medical Adviser advised it premature to accept permanent incapacity and NHS Pensions has accepted that advice without seeking some further clarification which I think was necessary before they reached their decision.   

13. Although there was an indication that Mr Middleton’s depression was to some extent stable, an opinion does not appear to have been provided about how it might affect his ability to carry out his duties.   The Medical Adviser’s comment on there being no further specialist input seems to have been interpreted as meaning Mr Middleton had fully recovered despite the GP reporting on 24 November 2008 that Mr Middleton was maintained on a medical regime of Fluoxetine which had seen some improvement in his mood but not back to normality.  

14. Similarly, no specific diagnosis has been offered to explain the cause of Mr Middleton’s blackouts.  It is clear that on 20 April 2009, the consultant neurologist requested that the GP refer Mr Middleton to the cardiologists for tests and if appropriate to neuropsychiatrists for input and that according to the GP, epilepsy had not been entirely ruled out.   

15. Before reaching a decision, NHS Pensions should have sought clarification about both of these conditions and whether either would cause Mr Middleton to be permanently incapable of efficiently carrying out his duties.  Their failure to do that does amount to maladministration and they will need to reconsider his application.  I make a suitable direction below.

Directions   
16. Within 28 Days of the date of this determination NHS Pension shall reconsider Mr Middleton’s application.

JANE IRVINE 

Deputy Pensions Ombudsman 

22 July 2011
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