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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr P Dodson

	Scheme
	Britvic Pension Plan (the Plan)

	Respondents
	Britvic Soft Drinks Ltd (the Employer)

Britvic Pensions Ltd (the Trustee)


Subject

· Mr Dodson’s complaint is against the Employer and the Trustees regarding the rejection of his application for a partial incapacity benefit.
The Deputy Pensions Ombudsman’s determination and short reasons

· The complaint should be not upheld against the Employer or the Trustees as although there was a degree of maladministration in the processing of Mr Dodson’s application he did not suffer injustice. 

DETAILED DETERMINATION

Material Facts
1. Partial Incapacity retirement is provided for under the rules of the Scheme as follows:

 “Partial Incapacity” means ill-health which, in the Principal Employer’s opinion, is sufficiently serious to prevent a Staff DB Member from following his normal occupation or any other equivalent occupation with an Employer and to impair seriously his earning ability.”

2. Under the rules “Employer” means the Employer by which, at the relevant time, he is or was last employed. 

3. The Employer states that there were three stages to the decision making process: 

a) Mr Dodson’s application failed if he was deemed capable of continuing his current role;

b) His application failed if he was deemed incapable of continuing his current role but capable of continuing an equivalent role with a Plan employer; and

c) If he was deemed incapable of continuing in his current role and an alternative role then a view had to be taken on whether his earning capacity had been seriously impaired.

4. The Employer states that it sought legal confirmation as to the correct meaning of element b), i.e. whether this related to Mr Dodson’s ability to undertake the equivalent role, or whether there actually needed to be a vacancy in the identified role(s).  It says that the legal advice confirmed its understanding that element b) set a threshold based on the individual’s condition only and not the availability of employment.

5. Mr Dodson commenced employment as a Technical Service Representative, on 11 January 1993.  His role was classified as a Band 7 and involved the installation and servicing of dispense equipment vending machines and chiller cabinets.  His salary was around £29,000.

6. Mr Dodson has a knee condition and has been diagnosed with advanced osteoarthritic degeneration of the medial joint compartment of the left knee and has had arthroscopic surgery to both knees.  Although Mr Dodson has received physiotherapy and undergone a series of ostenil injections it is accepted that he will eventually have to undergo a total knee replacement.

7. On 15 September 2007, a report was provided by occupational health physician, Dr Brown which stated:

“…His work as a service engineer involves him in the field on vending machines.  Such a job is most unlikely to expose him to any risks of working off ladders or platforms.  He has stated in the report that he is comfortable on activities of daily living.  He has good leg function.

My opinion is that he be allowed to continue his fully assigned job role without restriction.  On the basis of current medical evidence there is no reason to consider redeployment or retirement.” 

8. On 1 November, the Scheme’s medical adviser, Healthcare RM, completed a ‘Summary of Capability and Incapacity Assessment’ in respect of Mr Dodson.  The report stated the following:

“It is apparent that Mr Dodson would not be able to undertake a job that requires a high degree of flexibility such as van driving, carry heavy items, kneeling, twisting and bending, using stairs, climbing in and out of high vehicles and other aspects of manual handling…

…,

Ability to work in Modified Duties

Mr Dodson would not be able to work in a role that does not involve a degree of flexibility of the knees, kneeling down, using stairs or in particular, carrying heavy loads…

…,

Recommendation based on Terms of Pension Scheme  

Mr Dodson is certainly not able to undertake the duties his present position requires for the foreseeable future, as evidenced by the medical reports and our knowledge of the condition, its likely progression and its impact on function.

If Mr Dodson were able to find alternative employment it is my view that this would not be an equivalent role, given the restrictions on flexibility and some aspects of manual handling.  It is not possible to accurately estimate how much Mr Dodson’s earning ability might be affected, but it is likely that he would only find employment at a lesser level, as it is unlikely that he has any transferable skills to offer, having been employed in the role of a Technical Service Representative for 15 years and as a coal miner prior to that.

Given the lack of alternative employment within the business I recommend that Mr Dodson meets the criteria for Partial Incapacity as he suffers from:

“Ill health which, in the principal Employer’s opinion is sufficiently serious (although not necessarily lasting until Normal Retirement Date) to prevent a member from following his normal occupation or any other equivalent occupation with a (Britvic Soft Drinks Ltd) Employer and to impair seriously his earning ability.””

9. That report took into account two medical reports:

· A further independent assessment by Dr Brown dated 3 October 2007:

“Opinion

The clinical findings are consistent with a diagnosis of degenerative changes within the knee joints, left more trouble.  Treatment so far has failed to alleviate symptoms or improve function.  It is reasonably foreseeable that he will come eventually to a total knee replacement.  It is unrealistic that such treatment would bring about sufficient improvement of function to allow him to do his fully assigned job within the company.  Mr Dodson’s mind is resolved to leave the company now and seek part time employment elsewhere.  Taking all matters of the case into consideration I believe these are sufficient grounds to support an application to retire on the grounds of partial ill health.”

· an independent assessment by Dr Speight, musculoskeletal & sports physician dated 28 July 2007:

“Conclusions, Prognosis and Recommendations

…this gentleman does have a Grade III osteoarthritis on x-ray and his symptoms and signs are consistent with this diagnosis.  As far as the prognosis is concerned, osteoarthritis generally has a step-wise progression, rather than an arithmetic one.  In other words, physical signs are likely to remain constant for approximately two years before deteriorating further and remaining constant at the next level for a further period.  At present, his condition does not affect his activities of daily living.  If this gentleman seeks no further treatment at this stage, he will not make any recovery.

At present I would not recommend any modifications or adjustments which would assist an early return to work.  As far as treatment is concerned, he has good muscle bulk and has recently completed a course of viscosupplement injections which I would have been entirely in agreement with ….In the meantime, I have advised him strongly to maintain the bulk of the quadriceps mechanism, which he is doing through his cycling and to take analgesics/anti-inflammatories as and when required.  Should he not wish to consider a surgical option, then he is unlikely to cope with returning to his original duties and would therefore be a candidate for re-deployment.”  

10. On 8 November Mr Dodson applied for partial incapacity retirement.  On 5 December the Employer convened an internal meeting (by way of conference call) to discuss Mr Dodson’s case, which was attended by representatives from the pensions and human resources departments, Mr Dodson’s line manager and his manager.  In addition a representative from Healthcare RM was in attendance.  The conclusion of this meeting was that Mr Dodson did not qualify for partial incapacity on the basis of the medical evidence presented.  Mr Dodson is concerned that the call was not minuted in the usual way and did not address the availability of alternative roles.  Although the meeting was not formally minuted a follow up internal e-mail minuted it as follows:

“I write following a conference call this morning to discuss Peter Dodson’s request for a partial incapacity pension:

…Whilst the medical opinions given by both specialists confirm that Mr Dodson’s condition renders him as unsuitable to carry out his current role, they also both indicated in their reports that Mr Dodson is capable of an alternative role with an employer.

The Company has therefore considered Mr Dodson’s request for partial ill health retirement and has declined that request.”

11. Mr Dodson was informed of the decision on 19 December and on 3 January 2008, a medical management meeting was convened which included Mr Dodson.  On 17 January a letter confirming the outcome of the meeting was sent to Mr Dodson:

“At the meeting we discussed the current state of your health, in particular your ongoing arthritis and your continuing pain from your knees.

We also discussed the decision that you were not eligible for Early Ill Health Retirement.  The decision not to allow this was based on the medical reports supplied by Dr Brown and Dr Speight, which both stated that although your medical condition dictates that you are unable to continue your normal duties as a Technical Service Representative, in the opinion of both specialists you are capable of working in another less strenuous role.  As I explained, this is regardless of whether or not a suitable role exists within Britvic Soft Drinks Ltd….

…We agreed that you have the right to appeal against the decision not to allow Ill Health Retirement, and you stated your intention to do so….

..We also talked about the options now open to you.  These are to either apply for Enhanced Early retirement or to follow the company process of medical management, which would probably end in medical severance.  You stated that the ERF option was the only practicable solution and indicated you wished to see the updated figures for this option.”   

12. Mr Dodson complained under the Plan’s internal dispute resolution (IDR) procedure which culminated in two further medical management meetings, one held on 4 February and the other on 15 February.  Mr Dodson attended both.   Mr Dodson was informed that his options were to leave under medical severance, or alternatively take early retirement from the Plan using Enhanced Retirement Facility (ERF).  

13. On 5 February, following the meeting that had been held the previous day  the Employer wrote to Mr Dodson explaining that:

· If he left under medical severance and applied for his pension later it would not include enhancement;

· agreed to provide him with figures without the enhancement; and

· If he accepted ERF it would prevent him from any further appeal regarding early ill health retirement.  

14. On 20 February Mr Dodson applied for ERF which was subsequently granted by the Employer.  

15. On 7 March Mr Dodson raised a formal complaint under the Employer’s grievance policy.  The Employer states that it was during this application that it considered whether Mr Dodson was capable of carrying out an equivalent role with another employer and identified the following desk based roles:

· Band 7 Systems Co-ordinator based in Leeds, typical salary £27,000.  This role would have involved Mr Dodson providing quality systems support to operational departments in the Leeds factory, in order to ensure compliance with quality standards and procedures;

· Band 7 Health, Safety & Environmental Co-ordinator based in Leeds, typical salary £28,000.  This role would have involved Mr Dodson being responsible for compliance with all applicable statutory Health, Safety and Environmental requirements;

· Band 7 Senior Planner potentially available at all sites, with the typical salary varying from £24,000 to £29,000 on location.  In this role Mr Dodson would have been responsible for ensuring that materials were available as required for the relevant factory to operate in line with production and costs targets.

16. The Employer concluded that there were no grounds on which to overturn the original decision reached by the Employer and that Mr Dodson had exhausted all internal complaints and appeal procedures.  
Conclusions

17. To qualify for a partial incapacity pension under the rules the medical condition must be serious enough to prevent a member from following their normal occupation or any other equivalent occupation with an Employer and to impair seriously their earning ability.  

18. The decision whether a member meets the criteria or not rests solely with the Employer.  Consequently, the complaint against the Trustee is not upheld.

19. Both Dr Brown and the medical adviser supported the view that Mr Dodson qualified for a partial incapacity pension although neither provided the information that would have been needed for an accurate assessment to have been made in relation to the criteria set by the rules. 

20. The Employer had to reach a finding about whether Mr Dodson was capable of performing any alternative roles (not whether any actually existed) and if so whether they would cause a serious impairment to his earning ability.  Although Dr Brown concluded Mr Dodson was no longer capable of carrying out his normal job he offered no opinion about alternative employment or impairment of earning ability.  
21. Although the medical adviser concluded that Mr Dodson would be capable of alternative employment his opinion about impairment of earning ability was based on Mr Dodson’s lack of transferable skills rather than because of any impact his condition may have had. 

22. The Employer’s decision of 5 December 2007 was, therefore, reached prematurely and its failure to have obtained information about the impact of Mr Dodson’s condition prior to reaching a decision does constitute maladministration.  

23. However that maladministration was remedied although Mr Dodson had to wait until he had invoked the grievance procedure before due consideration was given.  Of the three alternative positions considered, one would have resulted in a three per cent reduction in salary, the other, seven per cent and the third somewhere between no reduction at all and possibly 17 per cent.   I do not consider these demonstrate Mr Dodson’s earning ability to be seriously impaired by his condition.   

24. Had the Employer had that information before it on 5 December it would have reached the same decision and Mr Dodson has therefore suffered no injustice.

25. The complaint is not upheld. 

JANE IRVINE 

Deputy Pensions Ombudsman 

25 May 2011 
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