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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Ms R Moore

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Ms Moore says that her application for Temporary Injury Allowance (TIA) was wrongly refused on the basis that her injury was not wholly or mainly attributable to the duties of her NHS employment.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because on the basis of the medical opinion considered by NHSBSA, the decision cannot be considered to be unreasonable. 
DETAILED DETERMINATION

The Scheme's Regulations (as relevant):

1. Regulation 3 (Persons to whom the regulations apply) of the NHS Injury Benefits Regulations 1995 (the 1995 Regulations) provide:

"(1)... these Regulations apply to any person who, while he-

(a)
is in the paid employment of an employing authority;

(b)...
... sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a)
it is wholly or mainly attributable to the duties of his employment; ...

Material Facts

2. Ms Moore was employed by Guy’s and St Thomas’ NHS Foundation Trust (the Trust) as a Clinical Nurse Specialist in Palliative Care. She was employed by the Trust from 1977 until November 2007 when her employment was terminated on medical grounds.

3. In June 2005, Ms Moore went on long term sick leave suffering from neck and shoulder pain. She did not return to work.

4. On 30 June 2005, Ms Moore was referred to the Trust's occupational health department (OH) to assess her ongoing absence from work. The OH physician sought advice from Ms Moore’s Consultant Neurologist about her medical history and current condition. 

5. The Consultant Neurologist responded on 22 August 2005 saying that Ms Moore had a long standing history of severe cervical spondylosis. No opinion was provided as to the cause of Ms Moore’s condition. 
6. On 26 March 2006, Ms Moore applied for TIA. NHSBSA referred the application to their medical advisers, Atos Origin Medical Services (Atos), along with Ms Moore's occupational health records and other medical evidence.  That included a report dated 12 December 2005 from Ms Moore’s Consultant Orthopaedic Surgeon which said:

“…Approximately five years ago, it was recognized she had significant neck problems. Whether this was related to straining when lifting patients is unclear. Nevertheless, she was recognised to have significant wear and tear in the neck. Two and half years ago she was noted to have a significant cervical disc prolapse at C6/7…”  
7. NHSBSA, having consulted its medical advisers, issued its first decision to Ms Moore on 18 May 2006. The letter said:
"The Scheme's medical adviser has commented:

…The applicant does not describe any discrete injuries sustained during the course of her duties but rather claims that her current neck and shoulder symptoms are as a result of injury by process which occurred during her early nursing career because of lifting before hoists were introduced to the wards.

There is plenty of evidence from various sources confirming that she has degenerative pathology in her neck and shoulders including:

· Consultant Occupational Physician…30th June 2006

·  …Consultant Orthopaedic Surgeon, 12th December 2005

· MRI scan reports dated October 2005 and November 2005

The consensus of medical opinion is that such degenerative change is constitutional in nature…”   

8. On 6 June 2007 Ms Moore appealed against the decision not to award her TIA and provided new evidence which included: 
· A report from her GP, dated 15 May 2007, which said “…she is a palliative care nurse and hence involved with a very vulnerable group of patients with high dependency needs , constant attention and involve a high risk ergonomic environment…”
· A report from her physiotherapist, dated 17 May 2007, which said “…I believe her early NHS work has involved heavy manual lifting which has contributed to her cervical spondylosis… There is no question in my mind that the lifting which was part of her NHS nursing job, has mainly attributed to causing her cervical spondylosis and its progression…”
· A report from her Consultant Neurologist, dated 25 May 2007, which said “I confirm that she does have severe cervical spine degenerative disease with radicular involvement. Over the years she has necessarily been involved with lifting heavy patients receiving palliative care… I have no doubt that this has contributed to the degenerative pathology…”    
· A report from a Professor of Clinical Neurology, dated 8 June 2007, which said “The MRI showed degenerative changes at the C5 through C7 level.” 
9. NHSBSA issued its first appeal decision on 24 July 2007 as follows: 

"The Scheme’s medical adviser has commented:
…There is no dispute about her diagnosis of cervical spondylosis and degenerative changes about the right shoulder joint. The question raised by the applicant is whether these changes are the result of her lifting duties as a Nurse or due to constitutional disease of the spine and shoulder.

These degenerative changes are seen in the majority of the population in the middle and later years of life irrespective of occupation. Her Occupational Health Department became aware of her neck problems in 2003 but even then there was evidence of problems for several years.

Her GP notes only go back to 1998 but an entry dated15.05.1998 notes degenerative changes in the neck, frozen right shoulder and a history of whiplash injury 7 years before i.e. in 1991. There is no record of any specific injury to her neck and shoulders while at work in the NHS. The history suggests that the neck and shoulder changes found on X-rays and MRI scans are due to constitutional disease…” 
10. On 12 January 2008, Ms Moore appealed once more against NHSBSA's decision not to award TIA. She provided two further reports, dated 7 November 2007 and 8 January 2008, from her Consultant Neurologist. The first report said:
“…In my view, Ms Rosie Moore is now permanently disabled as a consequence of her severe cervical spondylosis. I believe that there cannot be any question that this is not related to the heavy lifting that she undertook as part of her occupation…”


The second report said:

“…There is no doubt that Ms Moore did have cervical spondylosis from before the age of 40. It is not correct to say that the majority of the population at this age have such major degenerative changes irrespective of occupation. This is a totally unreasonable assertion.

The Scheme’s medical adviser suggests that the absence of a specific injury to her neck and shoulders while at work in the NHS mitigates against an occupational cause for her severe cervical spondylosis. I would contest this view strongly. There is no clear evidence to suggest that cervical spine diseases are associated with a single event. …

The Scheme’s medical adviser suggests that the ‘neck and shoulder changes found on x-rays and MRI scans are due to constitutional disease…” I am afraid I have no idea what is meant by this statement. Is the medical adviser suggesting that Ms Moore has some generalised systemic disorder? If so he has no evidence for such an assertion. The medical adviser must recognise that the severity of these changes in a young person is quite exceptional and there would need to be some clear alternative explanation for their occurrence…”       
11. NHSBSA sought further advice from Atos who suggested an independent report should be obtained from an expert in orthopaedics. In their letter requesting the report Atos said:
“No injury has been recorded but it is strongly asserted by a Neurologist also from Guy’s and St Thomas’ that the nursing practice that this woman was involved in must be accepted as the cause. A considerable body of research is quoted in support of this. As she has changes extending up to mid cervical spine, it seems difficult to attribute these all to excessive axial loading due to using the Australian lifting system. I would be grateful for your expert opinion…”    
12. The Consultant Orthopaedic Surgeon’s report, dated 19 February 2008, concluded:
“It is clear she has degenerative disease affecting her cervical spine. Degenerative disease of the cervical spine or indeed elsewhere in the spine can occur at any age but the peak incidence of onset is around the ages of 40 to 45. Degenerative spinal disease can be identified in teenagers and very young adults. It is accepted that degenerative disease is a naturally occurring constitutional problem. Some patients have a risk of developing this condition principally due to the inheritance of a constitutional predisposition to spinal degeneration…
It is my opinion that the argument that the cause of her degenerative disease was her nursing practices cannot be made. It is far more likely, on the balance of probabilities, that her degenerative disease is caused by inherited and constitutional conditions causing a naturally occurring degeneration of her spine.

Although I would accept that the lifting would exacerbate symptoms within a degenerate spine, I do not think her lifting as a nurse or any other work practice has caused her degenerative condition…”    
13. NHSBSA issued its second appeal decision on 30 April 2008. The letter stated:


"The Scheme's medical adviser has commented,

…After reviewing all the medical evidence, including radiology reports and examining the applicant [Consultant Orthopaedic Surgeon] concludes that her condition cannot be attributed to her nursing practice, and that it is a constitutional condition. Her NHS employment may have exacerbated her symptoms, but her condition cannot be wholly or mainly attributed to it…”   
14. Ms Moore sought advice from the Pensions Advisory Service (TPAS) who wrote to NHSBSA on 15 August 2008 asking why supporting evidence provided by Ms Moore was not preferred and suggesting that the wording in the letter of 11 February 2008 may have influenced the Consultant Orthopaedic Surgeon’s report of 19 February 2008.
15. NHSBSA, having consulted their medical advisers, responded on 25 September 2008 and said:
“[Consultant Neurologist] presented very extensive and very forceful evidence that the aetiology of her condition had to be work due to its very nature. This would imply that all nurses would develop cervical spondylosis due to the nature of their work…In view of the unusually forceful views of [Consultant Neurologist], contrary to the normally accepted medical view that cervical spondylosis is a constitutional condition; a further specific opinion was sought on the causation of her condition. In order to fully inform this opinion all the medical reports and letters on file were supplied…

The question as to whether or not this was wholly or mainly attributable to her NHS employment was answered by [Consultant Neurologist] in terms of the increased axial loading due to the Australian lifting technique. It was therefore necessary for [Consultant Orthopaedic Surgeon] to specifically address, which he did. Independent consultants providing reports are not amenable to influence from the requesting body, and indeed attempts to do so are likely to result in the opposite effect…”       
16. On 17 February 2010, Ms Moore appealed once more against NHSBSA's decision not to award TIA. She submitted a 70 page report setting out the grounds of her appeal and the following additional medical evidence:
· A report, dated 31 July 2009, from an Orthopaedic Surgeon in response to questions raised by Ms Moore’s solicitors. The Orthopaedic Surgeon said that it is known that cervical spondylosis can be due to various constitutional abnormalities but that Ms Moore had no such constitutional abnormality to contribute to her condition. The Orthopaedic Surgeon declined to respond to the question of whether there was a correlation between Ms Moore’s duties and her condition and said that the question should be raised with an occupational physician. He did however say that it is well known that occupation can contribute to spondylosis.
· A report, dated 22 October 2009, from her physiotherapist who said that “…the most consistent striking ergonomic factor is that she participated in continuous hazardous manual patient lifting…Her neck and shoulders were exposed to excessive strain and pressure leading to accumulative degeneration. This cannot and should not be ignored as the major causation in the aetiology of her disease.”
· A report, dated 8 February 2010, from her GP setting out the history of Ms Moore’s condition.  
17. NHSBSA issued its third appeal decision on 2 June 2010. The letter stated:


"The Scheme's medical adviser has commented,

…It is my aim to address the additional evidence and her arguments in the body of this advice…I have read diligently her arguments and all of the medical reports and I have weighed most carefully the opinions and evidence that supports those opinions… 
What is clear and an accepted matter of fact is that Miss Moore suffers from severe Cervical Spondylosis. She appears to have done so since the mid 1990’s her first Cervical MRI scan confirms this in 1997. Her condition has progressed over time, her symptoms and radiological appearances have deteriorated. There is mention of a car accident, a skiing accident and even an emergency stop on the tube all precipitating acute episodes….
None of the specialists made any remarks as to the aetiology of the condition at the time and only [OH physician] offered advice that Miss Moore should avoid heavy lifting.

Her GP has not recorded at any stage any accident or incident at work causing an acute problem nor is there any record of Miss Moore complaining to him that her neck problem was due to chronic manual handling problems…

Although I would accept that lifting would exacerbate symptoms within a degenerate spine, I do not think her lifting as a nurse, her job as a nurse or any other work practice whilst working as a nurse has caused her degenerative spine…”     

Summary of Ms Moore’s position  
18. Rejection of the second and third appeals is based on reliance on the Consultant Orthopaedic Surgeon’s opinion. His report is flawed in process as no occupational history of nursing practices was taken in considering whether her condition was wholly or mainly attributable to her NHS duties. 

19. There is a misconceived and highly prejudicial misdirection in the letter of instruction from NHSBSA to the Consultant Orthopaedic Surgeon putting the fairness of the process into question. 
20. The Consultant Orthopaedic Surgeon’s report contains errors and is unsafe in a number of other matters including attributing her condition to constitutional and inherited causes without adducing evidence of either in herself or her family.
21. There is confusion between “cervical prolapse” which was the reason she was on sick leave and which led to her Injury Benefit claim, and her early retirement and “cervical spondylosis”. Cervical prolapse is an acute event and not part of chronic disease trajectory normally associated with “constitutional” cervical spondylosis. It is the severity of her cervical prolapses that have led to prolonged sick leave.
22. NHSBSA has failed to consider her case with regard to the legal principle of the “eggshell skull rule” (by which she means that a person who causes an injury should be liable for all of the consequences, even if there is a pre-existing condition of which they were not aware). If one accepts NHSBSA’s proposition of a constitutional predisposition to degenerative changes in the spine, there is a question as to whether her NHS duties accelerated her condition or bought about the incidence of disc prolapse. In exposing her to axial-overloading and postural stress in her duties the NHS have failed to provide a safe working environment.  
23. NHSBSA have failed to weigh sufficiently the evidence from her Consultant Neurologist supporting her application. This evidence was gathered from 5 years of consistent NHS medical assessment and treatment, and is factual and reliable. His specialism and reports have been deemed lesser than those of a much lesser medico-legal orthopaedic surgeon with little experience in cervical spine neurology and pathology.
24. NHSBSA considered her Consultant Neurologist’s evidence acceptable and valid for her ill-heath early retirement application following the period of cervical spine prolapses yet they called his reporting over zealous for her TIA claim.  
25. NHSBSA have chosen an irrelevant consensus on the management of low back pain to inform its decision making and is not relevant to her condition.  
Summary of NHSBSA’s position  
26. No incident or series of incidents is claimed or reported therefore this claim is one of injury by process.
27. Throughout the appeals process NHSBSA maintained the view that there was no entitlement as Ms Moore was suffering from a constitutional degenerative condition with no causal connection to her work. At the second appeal in January 2008 Ms Moore was so adamant that her condition was caused by her work that the Scheme’s medical advisers sought further medical evidence in the form of an independent expert report from a Consultant Orthopaedic Surgeon who concluded that Ms Moore’s condition could not be attributed to her nursing practice and it was a constitutional degenerative condition. He commented that her NHS employment may have exacerbated her symptoms but that is not the same as saying her employment caused the condition. 

28. The medical adviser’s comments are particularly detailed in the third appeal decision letter and address Ms Moore’s contention that her case has not been properly considered by commenting in detail on the various pieces of medical evidence used. 

29. Ms Moore raises the issue of the “eggshell skull” principle. There is a subtle but important difference between a predisposition to degenerate changes and the development of a condition not related to work. NHSBSA does not believe that the “eggshell skull” principle properly applies in this case.      
Conclusions

30. Regulation 3(2) applies where the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for the NHSBSA.

31. NHSBSA considered Ms Moore’s application four times in total - following the initial application and three more times on appeal. NHSBSA had before them Ms Moore's OH reports, GP notes and various specialist reports. On each occasion the advice from NHSBSA's medical advisers was that Ms Moore’s condition was  constitutional in origin and was not therefore caused by her NHS employment.
32. At the time of the initial consideration the medical adviser said, "There is plenty of evidence from various sources confirming that she has degenerative pathology in her neck and shoulders ". At the first review the medical adviser said, “The history suggests that the neck and shoulder changes found on X-rays and MRI scans are due to constitutional disease”. At the second review the medical adviser reached the view that Ms Moore’s condition was constitutional but said that her NHS employment may have exacerbated her symptoms and on the final review the medical adviser accepted that lifting would exacerbate symptoms within a degenerate spine but considered that Ms Moore’s NHS employment would not have caused her degenerative spine.
33. The consensus of medical opinion from NHSBSA’s medical advisers, and the Consultant Orthopaedic Surgeon, is that Ms Moore is suffering from a constitutional degenerative condition which has been exacerbated by her NHS employment. Regulation 3(2) requires Ms Moore’s medical condition to have been caused by her occupation; it does not provide for the exacerbation of her medical condition, even if that exacerbation was mainly attributable to her occupation. I therefore see no grounds to conclude that NHSBSA’s decision not to award Ms Moore TIA was incorrect. 
34. Ms Moore submits that NHSBSA’s medical advisers are confused between the cause of her being off work (cervical prolapse) and cervical spondylosis and says  that NHSBSA have failed to weigh sufficiently the evidence from her Consultant Neurologist. NHSBSA have accepted the advice of their own medical advisers which includes opinion as to the diagnosis and the causation of the applicant’s medical conditions.  It is for them to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why they should not, they may prefer the advice they receive from their own advisers. The kind of reasons I have in mind include such things as an error or the omission of a material fact(s); neither of which occur in this case. A difference of opinion between medical advisers would not be sufficient to warrant NHSBSA setting aside the advice they received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. I do not find that the NHSBSA ignored the opinion provided by Ms Moore’s Consultant Neurologist, rather they decided to accept the advice of their own medical advisers in preference. It does not follow from a diagnosis of cervical prolapse that the prolapse must be attributable to Ms Moore’s employment.
35. Ms Moore contends that the "eggshell skull" principle should apply in this case. But that is a rule relevant, if at all, to liability for an injury caused (say) by negligence.  I am deciding whether Ms Moore is entitled to a benefit under the Scheme on its terms.  That has nothing to do with liability for fault.
36. Ms Moore argues that there was a highly prejudicial misdirection in the letter of instruction from NHSBSA to the Consultant Orthopaedic Surgeon. She says that because the letter included the statement “As she has changes extending up to mid cervical spine, it seems difficult to attribute these all to excessive axial loading due to using the Australian lifting system” the fairness of the process has been brought into question. But I do not think it was the intention of the author to influence the Consultant Orthopaedic Surgeon. He was providing an explanation of how he reached his own opinion. 
37. Ms Moore points out that NHSBSA considered her Consultant Neurologist’s evidence acceptable and valid for her ill-heath early retirement application but have rejected his opinion when considering her TIA application. The criteria for an award of ill-health benefits are different to the criteria for TIA. Whilst, it is not unreasonable to expect NHSBSA to take account of the evidence which supported Ms Moore’s ill-health early retirement application, taking such a matter into account is not the same as being bound to follow that evidence in relation to different criteria.  Ms Moore still needs to meet the tests under the Scheme’s Regulations, A significant question in this case, not relevant to ill-health retirement benefits, is whether the injury is attributable to Ms Moore’s employment, which in NHSBSA’s reasonably reached view has not been established.   
38. Whilst I fully appreciate Ms Moore’s points of view on this matter, my role is to consider whether the opinion reached was reasonable on the facts presented. It is irrelevant whether I would have reached the same decision myself. I find that the decision as a whole was indeed a reasonable one.

39. So I do not find that there has been maladministration in the way that the NHSBSA has reached their decision not to grant Ms Moore TIA. I do not uphold her complaint.
TONY KING 

Pensions Ombudsman 

8 April 2011 
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