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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr K Bowness

	Scheme
	Compeat Ltd Directors Pension Scheme

	Respondent
	Mr J Glover, a managing trustee of the Scheme


Subject
Mr Bowness’ complaint is that Mr Glover failed to ensure that rent on a property owned by the Scheme was paid into the Scheme account. Mr Bowness says that in consequence he is unable to take the retirement benefits to which he should be entitled.  
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Mr Glover because the evidence indicates that he should have collected and/or paid over the rent, but did not do so, and because he offers no satisfactory defence to the allegations against him.  

DETAILED DETERMINATION

My Office’s Investigation of the Complaint
1. From mid 2011 onwards my office attempted to correspond with Mr Glover.  He did not reply although there was no doubt that correspondence was being sent to the correct address and was received.  In September 2011 he was told what my conclusions were likely to be, based on the information that I had and in the absence of a response. He then did reply and I sent a second notification of my likely conclusions. Even then, Mr Glover had offered little in the way of explanation of his actions. 
2. However on 13 January 2012 he sent a more detailed letter, with the assistance of a third party, in response to specific issues arising from my earlier investigation. From time to time in the following paragraphs I use the expression “Mr Glover says now”, which should be taken to mean that the relevant information was provided by Mr Glover in his letter of 13 January 2012.

Material Facts

3. The Scheme is a small self-administered arrangement. Mr Glover and Mr Bowness are the only remaining beneficiaries.
4. The Trust Deed adopting the rules of the Scheme is dated 31 March 2008.  The rules expressly do not provide a trustee with protection from liability for loss to the scheme where the loss is “attributable to his own dishonesty or to the wilful commission by him of any act known by him to be a breach of trust”. 
5. Compeat Ltd was dissolved in 2004. Prior to this, in January 2003, it was replaced as principal employer of the Scheme by Gloweld Site Services Ltd. Gloweld was itself dissolved in September 2005.
6. In October 2002 it was apparently agreed that a main lease would be issued to Gloweld Site Services in respect of the business premises owned by the Scheme. The rental was to be £39,000 pa, to be reviewed at five-yearly intervals. Although the history of events is not entirely clear, it appears that the rent was indeed paid into the Scheme until about the time of the demise of either Compeat Ltd or Gloweld, but it ceased thereafter. This is the subject of Mr Bowness’ complaint. 
7. Mr Glover says now that the rental figure mentioned in paragraph 6 above was never agreed by the companies.  

8. Although Mr Bowness was a director of (at least one of) the relevant employers from time to time, according to him the effective relationship between him and Mr Glover was one of employee/employer. He said that he became a director in 1982 on the retirement of his stepfather, but it was made clear to him that the directorship would be “in name only”. Mr Bowness said that he worked for Mr Glover as a welder for about 28 years. Mr Glover says now that Mr Bowness acted as a director, receiving bonuses and pension, and that it was not made clear to him that the position was in name only.  
9. Mr Bowness said that after the demise of Gloweld, Mr Glover set up at least two successor organisations called “Flospec” and “Ocean Fabrication and Fittings” which operated from the Scheme’s premises. Mr Glover explained now that Flospec had in fact operated since 2002. Mr Bowness says his employment relationship with Mr Glover did not end until February 2008 when he resigned as an employee, although he had resigned as a director about four years earlier. 
10. The professional trustee of the Scheme was Fairmount Trustee Services Ltd. Fairmount is part of the Brown Shipley Group. In the following paragraphs “Fairmount” should be taken to refer to actions of, or communications from, either Fairmount Trustee Services Ltd or Brown Shipley.

11. On 7 March 2006 Fairmount wrote to Mr Glover as follows
“I have not heard from you for a considerable period of time and I have requested a meeting of trustees. I am concerned that the liquidator has indicated that you or a company operated by you is operating from the pension fund property at Hale Bank Industrial Estate. Clearly if that property is occupied then the pension fund should be receiving rent and we need to be satisfied that the occupancy complies with Inland Revenue rules. You need, therefore, to contact me urgently to explain the position.”  

Mr Glover says now that he did not receive this letter.
12. Apparently nothing material transpired from Fairmount’s above letter; the pension fund continued to receive no rental income. In late 2008 Mr Bowness consulted solicitors and they assisted him and Fairmount from time to time over the following couple of years. On 19 March 2009 the solicitors wrote to Mr Bowness

“It is clear that a trustees’ meeting between yourself and [Fairmount] needs to take place to which Mr Glover must be invited, although I strongly suspect he will not attend.”

13. A preliminary meeting between Mr Bowness and Fairmount took place on 20 March 2009 to consider the possible options available. Mr Glover did not attend and he says now that he was not invited. It was however recorded that a trustee meeting had been scheduled for 1 April 2009 to which “all trustees would be invited.” This meeting took place with Mr Bowness, Fairmount, and the solicitors present. Mr Glover did not attend. He says now that he was not invited. As far as is relevant to this complaint, the minutes record that the members’ interests in the pension fund were Mr Bowness 48.5% and Mr Glover 51.5%, and that 

“The current rent outstanding up to the 31st March 2009 was in the region of £123,000, but no rent has been paid for the last three years.” 

14. The minutes of the above meeting also record that 

“It was reported that [Fairmount] had for three years been trying to have meetings with Mr Glover and had succeeded in obtaining one meeting. It had been indicated that a Lease was being signed but this had never happened. A Tenancy at Will form had been prepared for A & D Body Shop, but they never signed the document and had subsequently left the premises. The premises were still occupied by Flospec NDT Services Limited, but they were in arrears with their rent. It was reported that a company called Norco were also on site and occupied portakabins and were presumably paying rent to Flospec, but no knowledge of exactly what was being paid and to whom was available. It was confirmed that Ocean Fittings and Fabrications Limited was no longer in existence.”  
Mr Glover says now that he did contact Fairmount on two or three occasions discussing rental and Tenancy at Will letter. He says that “a company called A&D wanted it [but] after being in the premises for over a year would not sign [the letter].”

15. At about the same time, Mr Bowness decided to crystallise part of his retirement fund. His share of the fund at 5 January 2009 had been calculated as £247,497 (assuming payment of outstanding rent). He took £30,000 tax free cash based on crystallisation of £120,000. Mr Glover signed the necessary resolution authorising this. 
16. On 14 September 2009 Fairmount told Mr Bowness that it was instructing the solicitors to serve notice on Mr Glover for the outstanding rent. Mr Glover says now that “we were not at the premises then”.
17. On 4 November 2009 Fairmount issued a Scheme valuation, as at 5 October 2009, to Mr Glover. This showed “rent outstanding £143,000.” It was sent to the address where he now resides and which has been used as his correspondence address for the purposes of this investigation. 
18. A further valuation was sent to Mr Glover (also to the address where he now resides) on 25 February 2010, showing rent outstanding of £152,750 on 5 January 2010. Fairmount said

“I understand there are people currently occupying the building and if so I would welcome your advices as to the rental being paid, how it was determined and into which account it is being received … If the building is however unoccupied, please confirm this also in writing. It surely should be the trustees’ firm intention to market this property and … if you are happy for me to go ahead and put the wheels in motion with regard to either the sale or rental of the property, please sign and return the duplicate of this letter.”

Mr Glover says now that he did not receive this letter.  
19. Mr Glover did not reply. In light of this, Fairmount informed Mr Glover on 12 May 2010 that it was resigning, and enclosed another valuation showing outstanding rent of £162,500 as at 5 April 2010.

20. Mr Bowness then appealed directly to Mr Glover on 7 June 2010, pointing out their long working relationship and his belief that Mr Glover had reneged on a long-standing promise to provide him security in retirement. Specifically he said

“I don’t know how it has come to all this, more fool me for thinking that we were friends and now it appears you have won, back working in the building worth £230k and I have no way of claiming my share of what was intended for me. Hindsight is a wonderful thing and now I realise that because you hadn’t been paying the rent on the building, you knew all along there would never be enough money for my promised pension … We are now living in a static caravan …”
21. Mr Glover sent a short reply and a series of somewhat confusing telephone calls ensued but nothing substantive resulted as far as paying the rent or other outstanding bills for the property is concerned. 
22. Mr Bowness said that he then discovered that Mr Glover was dealing with a new financial adviser (“Mr H”). Mr H had offered to take over the servicing of the Scheme from Brown Shipley and apparently Mr Bowness and Mr Glover signed some form of agreement to this effect on 30 July 2010, although it appears that Mr Bowness and Mr H had not met. Mr Bowness says that eventually he found a telephone number for Mr H and they had a long conversation on 2 September 2010. According to Mr Bowness, Mr H “told me he had nothing back from Glover, so the forms we had signed on 30th July and sent back immediately he had done nothing with”, and that Mr H “agreed with me all the way that Glover didn’t seem to be co-operating at all.“ Mr Bowness said that Mr H told him that he had had previous dealings with Mr Glover. On reflection Mr Bowness said he believed that Mr H was friendly with Mr Glover and had probably been put up by Mr Glover to fob him off. 
23. Mr Glover says now that Mr H was “a person who could possibly take over as trustee”, but he did not know him and after an initial meeting he found it difficult to contact him. Consequently Mr Glover suggested to Mr Bowness that he might try contacting Mr H himself. Mr Glover did not explain why he thought that a person he did not know might be a suitable trustee, or whom he might replace (but see below). Documents enclosed with Mr Glover’s letter of 13 January 2012 made clear that Mr H was indeed a financial adviser, and that he had met Mr Glover and his wife in July 2010 to discuss his Scheme benefits and other private business. Mr H had prepared a draft agreement to be signed by Mr Glover and Mr Bowness appointing him to handle the future servicing of the Scheme and authorising him to receive renewal commission or fees. The copy of the draft agreement disclosed to me is unsigned.     

24. Mr Bowness appealed to Mr Glover again on 1 November 2010 to help him release more money from the Scheme fund.       
25. Mr Bowness told my investigator on 3 March 2011 that Mr Glover had not replied to that letter, and that Mr Glover now appeared to be ignoring any attempt he made to contact him. Mr Glover says now that he replied by e-mail.
26. Mr Bowness explained that the Scheme was to be funded by rental from the property but, because he was given no access to company records, he first became aware that rent was no longer being paid into the pension fund on 7 March 2006 when he received a letter from Fairmount (see paragraph 11 above).   
27. Mr Bowness made the following allegations:

· Mr Glover had actually told him (in June 2010) that he had rented out the Scheme property to a friend and was receiving £800 pcm rent.

· Mr Glover added that he “was waiting for a new pension company to be formed”, when the rent would be paid over and Mr Bowness could receive a monthly income (but this never materialised).

· He believed that the “friend” mentioned above was still trading from the premises.

· Also for many years two individuals trading as Norco had paid rent to Mr Glover on a cash basis for a portakabin on the land of the property.  

Mr Glover says now that the rental in question was an approximation of the figure the tenant would pay if an order for work came in, which it did not and so the rent was not paid. With regard to Norco, “Norco receive an invoice for vehicles, insurance, electricity and fax services.” 
28. As has been explained, the above paragraphs include comments provided by Mr Glover at a late stage of my investigation, essentially in response to information previously obtained from other sources. The initial approach by my investigator to Mr Glover was in the form of a Recorded Delivery letter, dated 7 July 2011, asking him to assist with the investigation. Although the letter was delivered, Mr Glover did not reply. He was therefore then required to submit a full response to Mr Bowness’s complaint in accordance with statutory procedure.

29. Specifically, Mr Glover was asked to provide answers to the following questions.

(a)
Do you recognise, and accept, the rental arrears figures quoted in the above documents?

(b)
If you do not, please explain why and state (i) whether in your opinion there is any outstanding rent; (ii) how much is outstanding; (iii) from whom is it due; (iv) are you aware of demands for payment being issued?

(c)
Please give the dates when you, or a business which was either controlled or run by you, whether individually or in partnership with others, was in occupation of the pension fund’s property (please also give details of these businesses).

(d)
Did you offer, or purport to offer, sub-leases to anyone else? If you did, please provide full details including dates of occupancy and full documentary evidence.

(e)
Have you in fact collected any rent which has not yet been paid over into the pension scheme account? If you have, please provide full details and confirmation that it will now be paid over.   

30. Mr Glover did not reply. In consequence of this he was put on notice that financial directions might be made against him.

31. Mr Glover then sent a long but rather unclear reply. He said that he did not accept the quoted outstanding rental arrears but he did not say what he believed the true figure to be. He appeared to acknowledge that he had in fact handled the running of the property essentially as a private affair. For example, he alleged that certain rental was offset by negotiation with the occupants against repairs and other necessary expenditure which he paid for personally. He said that one of the most recent occupants probably owed about £20,000 and “I believe he is still there”. Mr Glover claimed that the reason nothing happened after the financial adviser Mr H was consulted is that the latter said he could do nothing while I was investigating matters.

32. However Mr Glover went on to state that, in the middle of 2009, he accepted voluntary disqualification as a director, and that this banned him from acting as a trustee.

33. Enquiries with Companies House confirmed that this is correct. With effect from 31 July 2009, and until 30 July 2013, Mr Glover is disqualified under section 7 of the Company Directors Disqualification Act 1986. Neither Mr Bowness, nor Fairmount, nor my Office, were previously made aware of this. Mr Glover says now that he assumed it became public knowledge.     
34. In his later submission (i.e. his letter of 13 January 2012) Mr Glover added that there was no sub-lease (see paragraph 29(d)) and no rent was collected (paragraph 29(e)). He provided a further response to 29(b) and (c), but this also added little by way of real clarification and no supporting documents were sent.  
35. An earlier Scheme valuation, as at 5 July 2009, showed outstanding rental of £133,250. The total assets (assuming payment of this rental and including an out of date valuation of the property) amounted to £419,855.13. Included within these assets were two executive pension plans for Mr Glover, valued at £34,956.44. 
36. Following the partial crystallisation of his benefits, a statement was prepared of the “members’ interest split as at 27 March 2009.” This showed Mr Bowness’s share of the fund as 45.56%.  
37. Scheme rule 32 provides that
“The trustees may in their absolute discretion … reduce any benefit of a beneficiary … for the purpose of discharging some monetary obligation due from the beneficiary to the scheme … (if he is a trustee) arising out of a breach of trust by him. Where there is a dispute as to its amount, the reduction must not be applied unless the obligation in question has become enforceable under an order of a competent court or in consequence of an award of an arbitrator …”  

Conclusions
38. Mr Glover’s conduct since at least 2006 fell far below even the most basic of minimum standards which should be expected of a trustee of a pension scheme. He almost totally disregarded the proper administration of the pension scheme. Later, he failed initially to acknowledge my jurisdiction to investigate Mr Bowness’ complaint against him, and then he was reluctant or unable to give a clear explanation of his actions and to answer specific questions about the debts due to the Scheme of which he was a trustee.

39. Only very recently has he sought to provide a better defence of his position, stating for example that he did not receive certain important letters or that he was not invited to meetings. I find his evidence unreliable. The file shows clearly that for some years he has been regarded by the other parties as a person who could not be relied on, or trusted to carry out his duties properly. That reputation seems further justified by his conduct in dealing with the complaint.
40. Consistently he did not tell Mr Bowness or Fairmount that he had been disqualified as a director and in consequence disqualified as a trustee of the Scheme in accordance with section 29 of the Pensions Act 1995 at the end of July 2009. Had he done so, Fairmount might not have resigned in May 2010 and much more progress might have been made by now in tidying up the Scheme’s affairs.   
41. It is speculation, but perhaps this also explains the apparent reluctance of Mr H to take instructions from Mr Glover. Apparently at their meeting in July 2010 Mr H believed that he was dealing with a trustee of the Scheme, but possibly he discovered afterwards that this was not the case – although I accept that this view does not accord with Mr Bowness’ account of his alleged conversation with Mr H on 2 September 2010. Mr Bowness accepts that at that time he was co-operating in the appointment of Mr H as financial adviser to the Scheme.
42. I am confident that I am still not receiving the full tale of what exactly happened in the course of the working relationship between Mr Glover and Mr Bowness, and how it impacted on the running of the Scheme.    

43. Nevertheless, on the balance of probabilities, despite what Mr Glover says now, and despite the close similarity of their Scheme shares, I accept Mr Bowness’ submissions that he was treated as the junior partner in his working relationship with Mr Glover and that actions (or inaction) on the part of Mr Glover are the primary cause of the circumstances giving rise to Mr Bowness’ complaint.  The evidence is that Mr Glover was in a position to take the lead in the matters that Mr Bowness has complained about.
44. Mr Glover says now that the rental figure was never agreed, and that it certainly did not accord with the reality of the situation in recent years. He has had many opportunities in the past to make such submissions but has not done so. He claims not to have received several important letters, which I find hard to accept. Even if he did not receive them, I do not accept that he was unaware of the mounting debt due to the Scheme, but he made no discernible effort to deal with it. Of course as a managing trustee he should not have needed to have been told; he should have been fully aware that the business premises was the primary asset of the Scheme and that the Scheme should be entitled to charge and receive a fair market rent from a reputable lessee, subject to a properly drawn up agreement, for its use. 
45. In the absence of a meaningful repudiation by Mr Glover of the allegations against him, and in the absence of any documentary evidence of the financial transactions alleged by him (see for example paragraphs 31 and 34), I find that:

(a) the outstanding rent is indeed as set out in the Scheme valuations issued from time to time to Mr Glover;

(b) the amount in question is a debt due to the Scheme;

(c) Mr Glover is responsible during the period of his trusteeship for the fact either that the rent has not been collected and/or that it has not been paid into the Scheme account. 
46. To the extent that rent was due from a company of which Mr Glover was a director, non collection of that rent would have been to his advantage as director of the paying company and he must have known that it would be in breach of trust. To the extent that rent was due from other parties, Mr Glover must have known that failure to collect it would be in breach of trust. Mr Glover denies that he has collected rent but has not paid it into the pension scheme and so I make no further comment about this, save to say that such an action would of course have been a clear and dishonest breach of trust. 
47. Accordingly I shall direct Mr Glover to make an appropriate payment into the Scheme account.  I consider that to the extent that the monies are not paid by a company participating in the Scheme, Mr Glover is be personally liable, because he is not entitled to protection from liability under the Scheme rules. 

48. I am conscious that Mr Glover may not make this payment. If he does not, Mr Bowness is authorised under Scheme rule 32 to reduce his benefits appropriately, after taking independent financial advice as to the calculation of the reduction.

Directions   

49. Within 28 days of the date of this Determination, Mr Glover shall pay the sum of £133,250 plus simple interest into the Scheme account, and shall demonstrate to Mr Bowness that he has done so.  Interest is to be calculated at the base rate for the time being payable by the reference banks, for the periods commencing on the date that each instalment of rental fell due, until the present date. 
50. This direction deals with the debt situation up to 31 July 2009, when Mr Glover ceased to be a trustee of the Scheme. 

51. In the event of Mr Glover not paying the above amount, or not paying some lesser amount acceptable to Mr Bowness, Mr Bowness is authorised to proceed as in paragraph 48 above. In the event of any unresolved dispute about the amount of reduction to be applied (but not about liability on which my decision is final) the parties may apply to me for fresh directions.   
TONY KING 

Pensions Ombudsman 

24 January 2012 
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