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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr M Atkinson-Zahm

	Scheme
	Principal Civil Service Pension Scheme (PCSPS) 

	Respondents
	HM Revenue & Customs (HMRC)
Civil Service Pensions (CSP)


Subject

Mr Atkinson-Zahm complains that HMRC and CSP in their capacity as PCSPS administrator and manager respectively did not bring properly to his attention that he would not be entitled to receive a full refund of his Widow’s Pension Scheme (WPS) contributions under the PCSPS on final retirement in June 2009 after taking partial retirement in June 2008. 
The Pensions Ombudsman’s determination and short reasons  
The complaint should be upheld against both HMRC and CSP. The PCSPS literature available to Mr Atkinson-Zahm at the time he made his decision to partially retire did not adequately explain the effect this course of action would have on the WPS contribution refund payable to him on final retirement. 

DETAILED DETERMINATION

Material Facts

1. In July 1973, Mr Atkinson-Zahm joined what is now the “classic” section of the PCSPS which has a Normal Retirement Age (NRA) of 60. He continued to work for HMRC after reaching that age on 16 May 2007.  At the time he was not permitted to draw his pension and continue working.  

2. In March 2008 “partial retirement” was introduced. Classic PCSPS members were allowed to take some or all of their PCSPS benefits and continue working if they reduced their pensionable earnings by at least 20% through reshaping their jobs. In addition to receiving a combination of earnings and pension, they would also accrue further pension in the PCSPS during the transitional period before retiring.         
3. After Mr Atkinson-Zahm had applied for partial retirement, he received from HMRC in April 2008 an estimate of the PCSPS benefits available to him with a covering letter showing under “Refund of widow(er)s’ pension contributions”:

“As you have been unmarried for either part or all of your service, you may be entitled to a refund of your widow(er)’s pension contributions when you finally retire. We will give you further details at that time.”    
4. When his application was approved, HMRC sent him a benefit statement in May showing that as at 2 June 2008 he would be entitled to a gross pension and lump sum of £13,167 pa and £39,500 based on pensionable service of 36 years 49 days and earnings of £29,151. He chose to maximise his income by not taking the tax free lump sum available to him. 
5. HMRC also referred him to its previous letter and the documents enclosed, in particular “The Note for Pensioners” explaining how his benefits would be paid and a tax booklet (entitled “Your Pension and Tax - How the tax rules affect you”) showing that single members belonging to the classic section of the PCSPS would be entitled to a refund of some or all of their contributions to the WPS under the PCSPS with interest. The booklet also stated that:   
“We will refund your contributions as a lump sum at the same time as we bring your pension into payment. In most cases the tax free rules mean that we can pay the refund of contributions tax-free.

If there is tax payable, ask your administrator to explain how this has been calculated.”   
6. Mr Atkinson-Zahm had paid WPS contributions totalling £8,036 for the period between July 1973 and March 2009. These WPS contributions accrued interest of £5,663.  They were subject to a “premium deduction” of £1,629, being an amount reserved in case Mr Atkinson-Zahm’s circumstances changed after retirement and a pension became payable on his death. The total WPS contribution that would have been refunded was therefore £12,070.
7. Prior to 6 April 2006 (A-day), PCSPS allowed for a refund of such WPS contributions as a separate lump sum with their pensions. WPS contribution refunds from the PCSPS were subject to 20% tax and only available from NRA 60. 
8. Members who elected to partially retire were ineligible for a WPS contribution refund until final retirement took place because the PCSPS would have been liable to pay a widow’s pension based on all service had the member married during partial retirement.                
9. From A-day, in order to be consistent with authorised payments under the Finance Act 2004 and not subject to a tax charge, contribution refunds were paid at the same time as the tax free lump sum available on final retirement. However, the total of the retirement lump sum and WPS contribution refund could not be greater than 25% of the crystallised amount being paid, i.e. 20 times the pension payable before tax or abatement plus the total lump sum.  Any contributions that could not be refunded were used to provide extra pension.
10. Mr Atkinson-Zahm decided to retire on 30 June 2009 and received a benefit statement in May 2009 showing incorrect figures for the additional PCSPS benefits which he had accrued during his period of partial retirement of 230 days. The notes on this statement included the following paragraph:
“Under tax legislation introduced by the Government from 6 April 2006, any lump sum payment payable on retirement cannot exceed 25% of the value of the benefits being paid. Any excess lump sum is commuted to a pension. Any refund due is likely to have been restricted.”
11. When HMRC discovered its mistake, it apologised to him and provided a new statement in June showing the following PCSPS benefits:  
“Gross Pension 




£234.21 pa

Pension from commuted WPS refund

£427.24 pa

Net Pension payable (from 1/7/2009)


£661.45 pa
Net Lump Sum (payable from 1/7/2009)

£702.62

WPS refund (payable on 1/7/2009)

£3,707.23”   
12. Mr Atkinson-Zahm disputed the amount of the WPS contribution refund payable to him but his complaint was not upheld by HMRC and CSP under the PCSPS Internal Dispute Resolution Procedure (IDRP). 

Summary of Mr Atkinson-Zahm’s position  
13. If HMRC and CSP had adequately brought to his attention that he would not be entitled to receive a full refund of his WPS contributions on final retirement, he would not have decided to partially retire in June 2008. He would like to receive a refund of his total WPS contributions (less the premium) of £12,070 as a tax free lump sum on final retirement assuming he had not been improperly persuaded to partially retire.
14. He had intended to purchase a car with the full WPS contribution refund which he believed he would be entitled to on retirement. This spending plan has now had to be put on hold pending the outcome of my investigation into his complaint.          
15. He does not recall seeing (the annexes attached to) the pension notice sent by CSP to HMRC in 2005 explaining the new position on WPF contribution refunds from A–day.
16. Providing details of how WPS contribution refunds will be paid on final retirement following partial retirement on benefit statements from October 2009 supports his view that previous guidance about partial retirement had been totally inadequate  (c.f. paragraph 20 below for further details).
17. Mr Atkinson-Zahm says that:   

“…at the time of my decision to take partial retirement, I was not desperate for either the extra time or the extra income. 
I had no intention of working for much longer than 6 months full time after my 61st birthday but then this scheme of partial retirement came along which I feel, albeit unwittingly, I was duped into taking.
Principally I have been denied the authority/right to decide how to use a large cash lump sum that I believe should have been given to me up front when I most needed it – on retirement – as it was to many of my colleagues who did not take partial retirement but simply retired.”          

Summary of HMRC’s position  
18. Mr Atkinson-Zahm’s WPS contribution refund has been calculated correctly in accordance with PCSPS rules and current tax legislation.

19. Each time a crystallised amount becomes due a benefit crystallisation event (BCE) occurs. The PCSPS lump sum benefits available to Mr Atkinson-Zahm in respect of his second BCE (i.e. his full retirement in June 2009) would be based on the PCSPS pension which he had accrued following partial retirement.  As his total WPF contribution of £12,070 plus the additional retirement lump sum was relatively large compared with this second PCSPS pension, it was not possible for him to take all of his WPS contributions as cash and some of it had to be converted into pension.                  

Summary of CSP’s Position

20. At the second stage of the IDRP, they found that the available guidance on partial retirement was not sufficiently comprehensive to have alerted Mr Atkinson-Zahm to the changed position regarding his WPS contribution refund at the time he made his decision to partially retire. They do not consider that he has suffered any financial loss as a consequence of this, however. Although he is not permitted to take the full amount of his WPS contributions as cash, he has not lost the money because he will have the benefit of an additional PCSPS pension for life. Furthermore, he has built up extra PCSPS benefits during his period of partial retirement.        

21. They issued a number of pension notices to employers (EPNs) explaining the tax changes in the lead up to A-day. Some of the EPNs included office notices for general circulation to staff. In particular EPN 133 issued in November 2005 (relevant paragraphs reproduced in the Appendix below) explained the new position with WPS contribution refunds. 

22. Annexes A and B to EPN133 (relevant paragraphs reproduced in the Appendix below) were published by HMRC on their intranet (its normal method of disseminating pension news to staff) in November and December 2005 respectively.

23. There is no evidence to substantiate Mr Atkinson-Zahm’s assertion that he would not have partially retired even if he had received PCSPS literature at the time he made his decision which adequately explained the effect of partial retirement would have on the WPS contribution refund payable to him on final retirement.
 Conclusions 
24. I agree with the findings made by CSP at the second stage of the IDRP, i.e. that the information available to Mr Atkinson-Zahm in 2008 about partial retirement was inadequate to have alerted him to the effect of partial retirement on the WPS contribution refund available on  subsequent full retirement.
25. The tax booklet and the partial retirement guide for PCSPS members only state that single members will be entitled to a refund of some of their WPS contributions on final retirement and do not elaborate, for example, by providing practical examples to aid understanding.      
26. Although CSP had provided more details about the new position applying to WPS contribution refunds after A-day in an EPN sent to HMRC in 2005, this notice had been sent several years before Mr Atkinson-Zahm was actively contemplating retirement and the introduction of partial retirement. There is nothing to suggest that he was made aware of the EPN’s contents, anyway. 
27. Having considered all the evidence carefully, I find that the balance of probabilities is that, Mr Atkinson-Zahm would still have partially retired if he had known that he would not receive the full WPS contribution refund on final retirement.  He did not ask at the time of his partial retirement what the refund on final retirement would be – as he presumably would have if the sum had been critical to the decision.  If he had asked and had received an accurate answer, he would have been told that possibly not all the contributions could be refunded tax free, but those which could not be refunded would be used to add to his (taxable) pension. He would not have known the amounts precisely. There will have been a range of other considerations, not least the increase in leisure time and the change in overall income from employment and pension.  
28. To look at this another way, whatever Mr Atkinson-Zahm did, he could not have taken partial retirement and have received the full WPS contribution refund.  He now says that he would have carried on working full time.  If I accepted that, then it would still not be possible to put him in the position that he would have been in. His partial retirement cannot be reversed.  Given that fact, plus the fact that he will, all things being equal, get value for the contributions through extra pension, it would not be equitable to give him the benefit of both a cash sum and his chosen partial retirement.
29. Mr Atkinson-Zahm says that he planned to buy a car with the full WPS contribution refund which he thought he would be entitled to.  That will have led to disappointment, but not to an actual loss.

30. I find that Mr Atkinson-Zahm lost the opportunity to make a decision in full knowledge of what happened and was undoubtedly disappointed to find that he would receive less cash on final retirement than he expected.
31. I therefore make appropriate directions below to compensate him for the disappointment of not being able to receive his WPS contributions in the form he would have wished. 

Directions   

32. Within 28 days of this determination CSP shall arrange to pay Mr Atkinson Zahm £400 as compensation for the disappointment caused to him.  

TONY KING 

Pensions Ombudsman 

25 August 2011 

APPENDIX

Partial retirement – a guide for scheme members (February 2008 edition)
Do I get a cash lump sum on partial retirement?

On partial retirement you can take a cash lump sum based on the amount of partial retirement pension that you take. In classic, you will get a standard lump sum which is usually 3 times your pension……

On final retirement, your lump sum will be based on the extra pension you get then and not on your total pension. In other words, if you decide not to take a lump sum of partial retirement you cannot carry over an unused lump sum entitlement and use it when you finally retire.

I am in classic – when do I get my WPS refund? 

Members of classic who are neither married nor in a civil partnership when they retire are entitled to a refund of some of their contributions – this is referred to as a “WPS refund”. This will be paid on final retirement.     
What happens on final retirement?

When you finally retire, your pensions administrator will work out your  further pension based on your service since your partial retirement……You will have the same sort of choices – for instance to exchange some of your pension for lump sum – as on partial retirement……   
------------------------------------------------------------------------------------------------------------  

EPN 133 – Tax simplification – Summary of changes
WPS contribution refunds

From 6 April 2006 we will be treating refund of WPS contributions as part of the member’s retirement lump sum entitlement. This means that they must be paid at the time the member starts to receive their pension. In some cases this will mean that some or all of the WPS refund will be paid earlier or later than would otherwise be the case.

In circumstances where it will not be possible to pay the refund at the time the pension commences…..we will convert the refund into a small additional pension and lump sum for the member.”
------------------------------------------------------------------------------------------------------------

Annex A to EPN 133
Changes to payment of WPS (widows’ pension scheme) refunds – After 6 April 2006 these refunds will be paid as part of the retirement lump sum when you first draw your pension. See Annex A (2) for details.

A (2) Changes to payment of WPS refunds – applicable to all staff in classic…who were single on 30 September 2002 and have remained so ever since

· If you remain single until you leave service, you maybe eligible for a refund of some or all of the WPS contributions you have paid. From 6 April 2006 these refunds will be treated as part of your retirement lump sum entitlement and therefore, will be paid at the time you start to receive your pension.
· In some cases this will mean that some or all of the WPS refund will be paid earlier or later than would otherwise be the case. The amount of the refund will be adjusted to reflect the early or late payment.

· If it is not possible to pay the refund at the time the pension commences…..we will have to convert the refund into a small additional pension and lump sum.
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