81749/1

81749/1


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr D McNeill

	Scheme
	UPM-Kymmene UK Pension Scheme

	Respondents
	The trustees of the Scheme (the Trustees)
Capita Hartshead Limited (Capita Hartshead)


Subject

Mr McNeill says that when he took voluntary redundancy he was told that on reaching age 60 his deferred pension would be payable without reduction for early payment.  He says that he had the employer’s consent for this – which he says was required under the rules.  He also says that he took voluntary redundancy on the understanding that such a pension would be payable.  He has a supplementary complaint about delay.

The Pensions Ombudsman’s determination and short reasons
The Scheme’s rules do not provide for a non-discounted early retirement pension in Mr McNeill’s circumstances.  Mr McNeill was not told by either of the respondents that they did.  The complaint about delay should be upheld against Capita Hartshead, but not against the Trustees.
DETAILED DETERMINATION

Material Facts

1. Mr McNeill was employed by Walki Wisa Limited (Walki).  He had been a member of the Walki Wisa Pension Plan (the Walki Plan), which, as part of simplifying a number of pension arrangements of the group of companies, was merged into the Scheme in 2001.

2. The matter at issue is Mr McNeill’s rights on drawing his deferred pension at the age of 60.  It is therefore necessary to set out what the various documents said about retirement at age 60 and the position of those who left employment before retiring.

The Rules of the Scheme

3. The Scheme’s rules (the Rules) contain, in Appendix F, specific provisions that relate to former members of the Walki Plan such as Mr McNeill.  Where there are no special provisions, the general rules would apply to him.

4. Provision 4 of Appendix F deals with early retirement.  It is headed “Early Retirement – applicable to Rule 5.”  As relevant it says:

“4.1 
Any Member who in the opinion of the Employer has become incapable of discharging his duties by reason of Incapacity and who retires from Employment as a result of this shall, with the consent of the Employer, be entitled to receive an immediate pension commencing at the date of retirement.

… 

4.2 
If he is not eligible to retire under 4.1 above, a Member may retire with entitlement to an immediate pension commencing at the date of retirement: 
(a) 
with the consent of the Employer, if he has attained the age of 50 but not the age of 60, and he has completed five years' Pensionable Service and he is not eligible to retire under 4.1 above, or 

(b) 
with the consent of the Employer, if he has attained the age of 60 and he has completed five years' Pensionable Service, or 

(c) 
if he has given the Employer twelve months' written notice of his request for early retirement at the age of 60 or at an age after 60 and before 65, and his Pensionable Service began before 1 March 1999 and ended after 1 January 1992 [It seems the dates should be reversed]. 

The amount of the pension will be calculated by reference to his Final Pensionable Salary at and his Pensionable Service completed by the date of retirement. It shall be reduced by such amount as the Trustees shall decide having regard to actuarial advice. The calculation of the reduction will treat pension accrued after 1 January 1992 and before 1 March 1999 as if it were payable from age 60. 
The reduction shall not apply in the following circumstances: 
(a)
in the case under (ii) [this should say “(b)”] above, where he has given the Employer twelve months' written notice of his request for early retirement at the age of 60 or at an age after 60 and before 65
(b)
in the case under (iii) [this should say “(c)”] above, for benefits accrued before 28 February 1999, but the Employer may determine that the entire reduction for all of the pension will be disregarded.”

5. Rule 5 of the main body of the Rules is headed “Early retirement”.  Rule 5.1 deals with incapacity.  Rule 5.2 provides for pensions other than through incapacity.  It begins “A member who has attained the age of 50 may with the consent of the Principal Company and the Trustees retire from Service and become entitled …”

6. “Employment” is defined in Appendix F as “employment by any one or more of the Employers”.

7. The sole definition of “Employer” (in fact “Employers”) is found in Rule 1 of the main body of the Rules, which contains definitions generally.  It says:

“‘Employers’ means the Principal Company and any Participating Employers and in relation to any particular Employee means that one of the Employers by which he is for the time being employed.”
8. The connected definitions are:

“‘Principal Company’ means UPM-Kymmene (UK) Limited or a successor of UPM-Kymmene (UK) Limited which has entered into a covenant to fulfill the liabilities and obligations of the Principal Company under the Scheme”

“‘Participating Employer’ means any company or firm which is closely associated in business with the Principal Company and which has entered into a supplemental deed in accordance with clause 18.1 of the Trust Deed.”
9. On the matter of leaving service without retiring, Appendix F refers back to the main body of the Rules.  Provision 11 is headed “Leaving Employment – applicable to Rule 13”.  Paragraph 11.1 says:

“11.1
Rule 13.1 shall apply with certain consequential amendments where a Member leaves Employment before the Normal Retirement Date after completing 2 years Qualifying Service and without being entitled to a pension under 4.1 or 4.2 above.” 

(The reference to “consequential amendments” is necessary because Rule 13.1 cross refers to rules in the main body – in particular the normal retirement rule – which have been overridden by provisions of Appendix F).
10. Rule 13 provides for a pension deferred to Normal Retirement Date calculated, in Mr McNeill’s case, in line with the rule for normal retirement but substituting the date of leaving for the normal retirement date.  Until 2007 neither Rule 13 nor any other rule said anything expressly about taking such a deferred pension earlier than Normal Retirement Date.  A Deed dated 20 December 2007 added the following new sub-rule 13.1A:

“Where a Member who leaves Service is entitled to a pension under Rule 13.1, the Member can elect to take the pension to which he would have been entitled to [sic] at Normal Retirement Date under Rule 13.1 at an earlier date but such pension shall be reduced by such amount as the Trustees shall decide, having taken actuarial advice, to be appropriate to take account of the early receipt of the pension.”
11. Rule 22.8 provides for individual benefits to be increased either by the “Principal Company” (UPM Kymmene (UK) Limited) with the Trustees’ consent, or by the Trustees with the Principal Company’s consent.  
The Member’s Guide
12. The only relevant explanatory guide for members is “A Guide to Your Benefits” dated March 1999 which relates to the Walki Wisa Pension Plan. 

13. Section 6 under the heading “Early Retirement” says:

“With the consent of the Company, if you have completed five years[’] Pensionable Service, you may take an early retirement pension at any time from age 50.
Your pension is worked out in the same way as at Normal Retirement Date based on your completed Pensionable Service.  This is then reduced since it is likely to be paid over a longer period.  The amount by which your pension is reduced depends on your age when you retire.  …

The above reduction will not apply if:

· you retire at or after age 60

· you give the Company at least 12 months[’] notice in writing, and

· the Company gives written consent to your early retirement.”
14. Section 8 deals with leaving service before retirement.  It says, under the heading “Keeping the right to a pension”:

“If you choose to leave your benefits in the Plan your pension will be equal to 1/60th of your Final Pensionable Salary times your Pensionable Service at the date you leave subject to a minimum of your GMP.  If you choose this option, you will still have the normal options of retiring early or exchanging part of your pension for cash or to provide a pension for a dependant.”

15. Section 9 is headed “OTHER INFORMATION”.  Under the sub-heading “Further details it says:

“This booklet is intended to offer a simple guide to your benefits and does not cover every aspect of the Plan.  The document which governs the Plan is the Trust Deed and Rules which will always overrule this booklet if any question of interpretation arises.”

Mr McNeill’s circumstances

16. As stated earlier, Mr McNeill was employed by Walki, which at the time of his retirement was a subsidiary of UPM‑Kymmene UK Limited.

17. Mr McNeill says that there was a possibility of his leaving on redundancy terms in 2004.  He says that terms were agreed but he was offered work with a related German company and remained in employment with Walki.  He says he agreed to accept the work on the basis that if the work ended within 12 months the same redundancy terms would apply.  He says those redundancy terms included a right to take his deferred pension at age 60 without reduction.

18. On 11 May 2004, Mr G, the Company Secretary of Walki, sent an email to Aon Consulting Limited (Aon), the Scheme’s administrators at that time. He said:

“Mr McNeill would like confirmation of what his pension would be at age 60. If he did decide to leave at September it has been agreed that if he did leave and then took his pension at 60 it would be deemed as leaving with company permission under the rules. That is, the pension would be calculated at the date of leaving but would not be decreased for early retirement”. 

19. My office asked Mr G for the background to this.  Mr G is himself potentially affected by the same matters that Mr McNeill complains about.  He had been Company Secretary of Walki since the 1980s, retiring in 2010.  He was a trustee of both the Scheme and the preceding Walki Wisa scheme.

20. What Mr G said was that in about 1990 there was a surplus in the Walki Wisa scheme and it was decided that members could retire between ages 60 and 65 without actuarial reduction.  Some time later, to ensure that such retirements were orderly and not to the detriment of the company, a company consent requirement was added.  In 2001 various schemes in the group were merged to form the Scheme, with existing members of preceding schemes retaining their rights.  

21. Mr G also said that it was understood by all that the arrangement for undiscounted early retirement between 60 and 65 applied both to members retiring from service and to those with deferred pensions.  In 2004, when there were redundancies, it was minuted by the trustees that those who had been made redundant and subsequently sought early retirement should be treated as having company consent.  From that time it remained the view that those who left in similar circumstances would be treated similarly.

22. Mr McNeill says that he is sure there would have been other correspondence in 2004 about the option to take an unreduced pension.  He says that he no longer has any further papers, but there may have been emails on his Walki email account.  My office has asked Walki (the successor to Walki Wisa Limited – see paragraph 26) whether there are any relevant documents on Mr McNeill’s HR file.  The answer was that there were not.

23. Mr McNeill left Walki under the terms of a compromise agreement on 8 April 2005 and became a deferred member of the Scheme from that date.  The letter setting out the terms of the compromise said nothing about pensions.
24. On 26 May 2005 Aon wrote to Mr McNeill with a statement of his deferred benefits. The statement showed a normal retirement date of 27 October 2014, his 65th birthday.  The covering letter said:

“As long as you retire with the company’s consent, no early retirement factor is applied for retirement at or after age 60”.
25. In June 2005, presumably in response to a request, Aon sent Mr McNeill a quotation of benefits payable from 27 October 2009, his 60th birthday.  The pension shown was not discounted.  The annual figure (assuming none was commuted for cash) is £16,154.37.

26. In June 2007 Walki Wisa Limited was sold along with other connected companies.  It became part of Walki Group Oy, a Finnish company, and Walki Wisa Limited is now Walki Limited.  Walki Limited have told my office that any relevant liabilities of Walki Wisa Limited remained with UPM‑Kymmene UK Limited. With effect from the sale, Walki Wisa Limited ceased to participate in the Scheme. For convenience I also refer to Walki Limited as Walki hereafter, unless where it is necessary to distinguish.)
27. Capita Hartshead (Capita) took over responsibility for the administration of the Scheme in May 2009.  In September 2009 Mr McNeill wrote to Capita asking for early retirement figures at his 60th birthday. It quickly became clear that Capita thought that a reduction factor should be applied.  The pension after reduction (assuming none of it was commuted) was £14, 194.79 a year.

28. Mr McNeill provided Capita with the documents from 2005 referred to above and asserted his belief that he was entitled to a pension at 60 without reduction.  Further correspondence followed, including a letter of 20 November 2009 from McGrigors LLP as advisers to the Trustees.  They said that there were no provisions in the Scheme for deferred pensioners to take their pensions before age 65.  They noted that the booklet did say that early retirement remained an option for a deferred pensioner, but they said that it was subordinate to the Rules.
29. Mr McNeill decided to take the discounted pension, but to reserve his position.  He wrote to Capita on 7 December to that effect.  He says he did not receive a response and that they did not return his calls regularly.  He say he spoke to Capita on the telephone a number of times and just before Christmas was told that the payments would be made before the New Year and that would write to him again.  His cash sum was paid on 30 December 2009 and an initial pension payment was made on 28 January 2010, backdated to 27 October 2009. Mr McNeill says that he did not at the time receive a statement setting out the pension, nor did McGrigors LLP write to him.
30. Mr McNeill wrote to Capita on 22 January 2010 invoking stage one of the Scheme’s internal dispute resolution procedure (IDRP).  As well as the discounting factor, he complained about the lack of response referred to above.
31. Capita responded on 10 March 2010. Part of their response dealt with the complaint about delays of which they agreed there were two, though they said they were necessary. They said:
· The first of the delays occurred in providing details of Mr McNeill’s retirement benefits following his September 2009 request. As he was the first early retirement request they had received in respect of a former Walki Wisa member they referred their calculations to the Scheme actuary for approval.  This added process resulted in delays in issuing details of Mr McNeill’s retirement benefits. However, it was necessary process to ensure accuracy.
· The second delay came about at the settlement stage of the retirement process. They received the request for payment benefits on 9 December 2009. However, given the ongoing dispute over the application of an early reduction factor to his pension they referred the case to the Scheme’s lawyers for advice. This was received on 21 December 2009. They then processed and settled Mr McNeill’s benefits on 24 December 2009.  They said that normally the BACS payment is credited within three working days; however, due to the festive period, the process took slightly longer and payment was not credited until 30 December 2009. 

32. Capita apologised for the delays and said that their response times were “far from ideal” but the delays were necessary to ensure Mr McNeill’s benefits were settled accurately.  They did not accept that they had not responded to letters or phone calls, however.

33. The dispute over the application of a reduction factor continued through the second stage of the IDRP.  Mr McNeill’s solicitors wrote to Capita Hartshead on 25 March 2010 and the Chairman of the Trustees gave his decision on 17 May.
34. Mr McNeill’s solicitors wrote again on 28 May.  My office has been provided with a copy letter in response from the Trustees’ solicitors dated 30 June, which Mr McNeill says was not received.
35. During the course of my office’s investigation Capita offered to pay Mr McNeill £150 as compensation for the inconvenience caused by delay.
Summary of Mr McNeill’s position  

36. Mr McNeill says that he accepted redundancy on the basis of assurances that he could take his pension at age 60 without reduction. He says that he was offered a new position within Walki but was attracted to the idea of doing something different.  He did not have another job at the time he was took redundancy but thought that he could generate a satisfactory income until he received a non-discounted pension at age 60.  He also says that it was unlikely that he would have decided to do this had he known that he was not entitled to a non-discounted pension until age 65.  
37. Mr McNeill argues that consent had been given to his retiring at age 60 and so his pension is payable from that age without reduction, in line with paragraph 4.2 of Appendix F.

38. Mr McNeill says that he did not base his decision to take redundancy on information that he had received from Walki, but from Aon acting for the Trustees. He was initially sceptical and it was only after a discussion with Aon that he came to believe that he would receive a non-discounted pension from age 60. Aon subsequently confirmed this in their letter to him of 26 May 2005. This letter was sent on behalf of the Trustees. 

39. Walki was a participating employer during the period of his employment with them. They gave consent to him to take a non discounted pension from age 60  while they were a participating employer and communicated this to the Trustees through Aon. 
40. He says that several people who left on redundancy terms in 2004 have subsequently drawn their pensions before age 65 without reduction.

41. He says that, at the time that the Walki Plan was merged into the Scheme, members were told that their benefits would be unaffected – and he points to the Scheme booklet as evidence of a right to retire at age 60 without discount.

Summary of the Trustees’ position
42. Essentially the Trustees’ position is that they are bound to follow the Rules – and that the Rules do not provide for a non-discounted early retirement pension for a member with a deferred pension, either before or after the amendment referred to in paragraph 10.

43. They add that they would not be able to provide a non-discounted pension unilaterally and have not received any request from “the Company” to provide one. (It is not entirely clear whether they mean UPM Kymmene (UK) Limited or Walki – or what rule they think such a request would relate to, although presumably the general augmentation power in Rule 22.8.)

44. They do not accept that there were unreasonable administrative delays.
Conclusions

The Rules
45. The starting point is what the Rules provide for.  It does not matter, for this purpose, what any of Walki, the Trustees or Aon thought they provided for.  In my judgment, Provision 4 of Appendix F does not relate at all to Mr McNeill’s circumstances.  It only applies to retirements from active service. My reasons are as follows. 

46. Paragraph 4.2 is the potentially relevant provision.   It begins “If he is not eligible to retire under 4.1 above”, so one has to look to 4.1 to give context to the word “retire”.  Paragraph 4.1 applies to a member who is incapacitated and who “retires from Employment” as a result. Paragraph 4.2 therefore imports the notion of retiring from employment (with a participating employer as a result of the definition referred to in paragraph 6).  In passing I add that it could not be successfully argued a person retiring from employment elsewhere was “ineligible to retire” under paragraph 4.1.  They would be altogether ineligible, by dint of their not retiring from employment as defined, not just “ineligible to retire”. 

47. Further, Rule 5 is expressly consistent with the above reading of Provision 4, the whole of which is stated to be applicable to Rule 5.  Rule 5 only provides for pensions under that rule (other than in incapacity) where consent is given to “retire from Service”.  

48. Finally, Paragraph 11.1 says that Rule 13.1 shall apply “…where a Member leaves Employment before the Normal Retirement Date …without being entitled to a pension under 4.1 or 4.2 above.”  So at the point at which the member leaves employment with a participating employer one must consider whether either of paragraphs 4.1 or 4.2 would apply and, if they do not, then Rule 13.1 (with consequential amendments) does apply.  That was Mr McNeill’s situation exactly.
49. If I were wrong, though, and Mr McNeill could claim entitlement under paragraph 4.2 of Appendix F, he would face a further, and probably insurmountable, obstacle under the Rules, being that consent of “the Employer” is required.  The wording does not expressly state that consent should not be significantly in advance, but it is implied – “…a member may retire … with the consent of the of the Employer, if he has attained the age of 50 …”.  And for the pension to be discounted there is a requirement for 12 months’ written notice of the request.  That reinforces my conclusion above that the application is expected to be from active employees (notice would be immaterial from deferred pensioners) but more importantly it ties the whole process to the actual retirement date.
50.  “Employers” only includes participating employers, which Walki no longer is.  It could be argued that it should be extended to include Walki Limited as a participating employer at the time of Mr McNeill’s employment with them.  But that interpretation would give a totally unconnected business power to impose significant costs on the Scheme, and on those employers who do participate on it, without any responsibility themselves.  It is therefore to be rejected because it would not be a “purposive” interpretation (that is, it would have a consequence that made that aspect of the Scheme inoperable effectively).  
The Member’s Guide
51. The Walki Plan Guide does not relate directly to the Scheme.  However, it seems that no relevant equivalent was issued under the Scheme, probably reflecting the understanding that the merger did not affect the benefits provided.

52. The Guide does not expressly say that the option of retiring early without discounting applies to deferred pensions.  It does say that there is an option to retire early – which, under the Scheme, there was not until 2007.

53. However, the Guide does contain a clear disclaimer to the effect that the rules prevail in the event of conflict.  So I find that Mr McNeill would be unable to base his claim on the Guide even if it had unequivocally stated the existence of a right, subject to consent, to retire from deferment without discounting.
What Mr McNeill was told
54. Mr McNeill says he was told by Walki that he would be able to take his pension at 60 without discounting.  I have little doubt (though the evidence is limited) that Walki thought they had power to make such a future commitment, in effect by consenting in advance.  Mr McNeill has said – as has Mr G – that others of his colleagues were able to take their deferred pensions on those terms.

55. It also seems that Aon believed that such a right could be created by advance consent from Walki.  They did not question the May 2004 email from Mr G.  Their letter of 26 May 2005 stated that no early retirement factor would be applied at or after age 60.

56. But, as I have said, under the Scheme’s Rules, there was no scope for consent to an early retirement without discounting for someone in Mr McNeill’s position.  (I am not, of course, considering whether such pensions should have been provided in the case of his colleagues).  So whatever Mr McNeill was told was wrong.  

57. Mr McNeill can only base a claim on what he was told to the extent that he acted to his detriment based on the wrong information. Whilst I can see that the notion of a pension payable from age 60 would have been material to his decision to take redundancy – there would have been many other considerations, including the redundancy terms generally.  The undiscounted figure he was given in 2005 was about £2,000 a year more than the figure actually payable.  I am not convinced that that difference (had he known about it at the time) would have tipped the balance between taking redundancy and not.  Further, if he had not taken redundancy there was no certainty of a pension payable at age 60.  It should always have been subject to consent which, as I have already found, could not have been given substantially in advance.   

58. I have considerable sympathy with Mr McNeill, but I cannot find that he has an entitlement to the pension he seeks.  Nor can I find that he has been misled to the extent of acting to his detriment.
Delay
59. Capita Hartshead have made an offer of £150, which, without needing to set out the chronology in detail, I consider to be adequate redress for the delay in settlement.

60. Mr McNeill also says that there were delays in dealing with the complaint.  The time taken was not in my view out of proportion to the issues.  Capita Hartshead took about six weeks to send a stage one IDRP decision.  The Trustees took about seven to send the stage two decision.  There is then a matter of a letter that was not apparently not received, but I cannot on the evidence find maladministration in relation to that.  I do not know where or when it went astray.
61. I do not uphold the main thrust of the complaint.  I uphold it only in relation to limited delay by Capita Hartshead.

Direction
62. I direct Capita Hartshead to pay £150 to Mr McNeill.
TONY KING 

Pensions Ombudsman 

8 August 2012 
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