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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr E Verity

	Scheme
	Teachers' Pension Scheme (the TPS )

	Respondents
	Teachers' Pensions


Subject

Mr Verity complains that Teachers’ Pensions:

· failed to provide adequate literature to him clearly explaining the abatement rules applying when a Scheme member retires partway through a financial year;
· incorrectly apportioned his salary of reference when assessing whether his TPS pension should be abated following his re-employment;    

· failed to deal with his case competently and as a result he has incurred a loss in earnings;

· delayed in dealing with his Certificate of Re-Employment, which allowed an overpayment of his Scheme pension of £2,380.51 to accrue.

He also says that he should be compensated for the distress and inconvenience he has suffered and for the expenses, he has incurred because of Teachers’ Pensions’ handling of his case.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Teachers’ Pensions because: 

· Teachers’ Pensions acted erroneously in apportioning Mr Verity’s salary of reference during the tax year in which he retired, as there were no provisions for this in the Teachers’ Pensions Regulations 1997;
· Mr Verity has suffered distress and inconvenience because of Teachers’ Pensions’ handling of his case and should be compensated for it.   
DETAILED DETERMINATION

Material Facts
The Scheme’s Regulations

1. The TPS is a statutory scheme. The Regulations provide that under certain circumstances, a pension will be abated if the recipient returns to teaching employment.  In broad terms, the TPS pension is subject to abatement if the combined income received from it and re-employment exceeds the level of pay before retirement increased for inflation.  This pay figure is referred to as the ‘salary of reference’.
2. The relevant regulation is Regulation E14 of the Teachers’ Pensions’ Regulations 1997, which is set out below as it applied when Mr Verity retired in 2008. 

“E14 Abatement of retirement pension during further employment

(1)
Subject to paragraph (1B), this regulation applies while a person who has become entitled to payment of a teacher's pension is employed-

(a)
in pensionable employment, comparable British service or employment which would have been pensionable but for-

(i)
his having made an election under regulation B5 (election for employment not to be pensionable), or 

(ii)
his having attained the age of 75,

…

(1B)
This regulation shall not apply in respect of a pension (or a part of a pension) to which a person is entitled by virtue of regulation E4(5A).

…

(3)
Where this regulation applies-

(a)
if the amount of the person's salary in the employment during the tax year equals or exceeds  B+C in any tax year, no pension shall be paid in that tax year; and

 (b)
in any other case, the pension to which the person is entitled in any tax year shall be reduced if necessary so as to secure that the pension paid during that tax year does not exceed

A x P/Q

where-

A is the amount by which the person's salary in the employment during the tax year falls short of B + C - D,

B is the salary of reference determined in accordance with paragraph (3A), (3B) or (3C)

C is the amount (if any) by which, immediately before the first day of the employment, B would have increased if it had been the annual rate of an official pension within the meaning of section 5(1) of the Pensions (Increase) Act 1971 beginning, and first qualifying for increases under that Act, on the same date as  

(i)
where the salary of reference is determined in accordance with paragraph (3A), the pension, and

(ii)
where the salary of reference is determined in accordance with paragraph (3B), the last day of employment at that salary.

 P is the full annual rate of the person's pension during the tax year in question as increased under the Pensions (Increase) Act 1971 but disregarding the effect of paragraphs (6) or (7); and

Q is the total of -

(a)
the full annual rate of the person's pension,

(b)
the full annual rate of compensation payable under regulation 7 (mandatory compensation for premature retirement) of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997, and

(c)
the full annual rate of all compensation payable under regulation 12 (discretionary compensation for premature retirement) of those Regulations,

for the tax year in question, as increased under the Pensions (Increase) Act 1971.

(3A)
The salary of reference for a person whose most recent entitlement to payment of a teacher's pension arose before 1st January 2007 is, or where his previous employment was part-time, is the full-time equivalent of, the highest annual rate of contributable salary that was payable to the person during the 3 years ending immediately before he became entitled to payment of the pension, or, if applicable, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is greater. 

(3B)
The salary of reference for a person whose most recent entitlement to payment of a retirement pension arises on or after 1st January 2009 is-

(a)
where the person's average salary was the amount specified in regulation E31(2)(a), the highest annual rate of contributable salary that was payable to him during the 365 days ending immediately before he became entitled to payment of the pension, or, if applicable, the highest rate of contributable salary that was payable to him during the 365 days ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is the greater, and

 (b)
where the person's average salary was the amount specified in regulation E31(2)(b) or (2A), the highest annual rate of contributable salary that was payable to him during his average salary service or, if applicable, the highest rate of contributable salary that was payable to him during any period of pensionable employment entered into by him after he became entitled to payment of pension, whichever is the greater

or, in either case, where the previous employment was part-time, the full-time equivalent of such salary.

(3C)
The salary of reference for a person whose most recent entitlement to payment of a retirement pension arises on or after 1st January 2007 but before 1st January 2009 is the salary referred to in paragraph (3A) or (3B) whichever is the higher.

(4)
Where a pension falls to be reduced under paragraph (3)(b) in any tax year, the Secretary of State shall pay the pension in accordance with regulation E33(4) at the rate which is appropriate without taking account of the reduction until the amount to which the pension is to be reduced (on the assumption that the person will remain in employment at the same salary for the remainder of the tax year) has been paid.

 (5)
Once the appropriate amount of pension has been paid as mentioned in paragraph (4), no further payment shall be made during that tax year unless the person ceases to be in the employment or is in employment at a lower salary in which case the Secretary of State shall pay pension during the remainder of the tax year to the person of such amount and at such times as is necessary in order to secure the result described in paragraph (3).

 (6)
Where the actual pension paid in any tax year has exceeded the amount which should have been paid by virtue of paragraph (3) ("the excess payment") the retirement pension payable in the subsequent tax year shall be reduced by the excess payment.

 (7)
Where by virtue of regulation E1(3) the retirement pension is not reduced in any tax year in accordance with paragraph (6), the retirement pension shall be reduced in the following tax year by the balance of the excess payment and this reduction shall be repeated in each tax year until the total amount of the reduction of the retirement pension is equal to the amount of the excess payment.”

3. It is indirectly relevant that the Regulations became as set out above following an amendment made by the Teachers’ Pensions (Amendment) Regulations 1998.  The amendment was effective from 1 September 1998 and Regulation 16 contained  transitional provisions relating to the part tax year from that date to 5 April 1999. 
“16. (1) In relation to the period starting on 1st September 1998 and ending on 5th April 1999 regulation E14 of the Principal Regulations as amended by regulation 8 shall have effect with the following modifications:

(a)
in paragraph (3)(a) for “the tax year” there shall be substituted “the period from 1st September 1998 to 5th April 1999 ( the initial period)” and for “that tax year” there shall be substituted “the initial period”; 

(b)
in paragraph (3) (b)— 

(i) 
for “in any tax year” there shall be substituted “in the initial period”, and for “during that tax year” there shall be substituted “during the initial period”, and 

(ii)
B, P and Q shall be 7/12 of the value of B, P and Q as given in paragraph (3) (b); 

(c)
in paragraph (4) for “in any tax year” there shall be substituted “in the initial period” and for “the tax year” there shall be substituted “the initial period”; 

(d)
in paragraph (5) for “that tax year” there shall be substituted “the initial period” and for “the tax year” there shall be substituted “the initial period”; 

(e)
in paragraphs (6) and (7) for “in any tax year” there shall be substituted “during the initial period. 
“H9.  
All questions arising under these Regulations are to be determined by the Secretary of State.”
Other legislation  

Apportionment Act 1870

“2. 
Rents, &c. to accrue from day to day and be apportionable in respect of time.E+W+S+N.I.
All rents, annuities, dividends, and other periodical payments in the nature of income (whether reserved or made payable under an instrument in writing or otherwise) shall, like interest on money lent, be considered as accruing from day to day, and shall be apportionable in respect of time accordingly.
5.
Interpretation of terms.


In the construction of this Act-


…The word “annuities” includes salaries and pensions….”
Mr Verity

4. Mr Verity was a Scheme member during his period of employment as a teacher. He was employed at various schools before being employed by Spalding Grammar School from 1 September 2001 until 3 October 2008 when he retired and started receiving his TPS pension.  He was subsequently re-employed by Spalding Grammar School on 5 October 2008 at age 60.
5. Teachers' Pensions wrote to Mr Verity on 8 March 2002 saying, “Thank you for your recent enquiry, the information you requested is enclosed”. The items they said were enclosed included:

· a copy of the Scheme Booklet -  “Your Pension A Guide to the Teachers’ 
Pension Scheme” (July 2001);

· Leaflet 193 – Planning for retirement;  

· Leaflet 194 – Age, Premature and Actuarially Reduced Retirement benefits.

6. Teachers' Pensions wrote to Mr Verity on 2 October 2008 regarding his retirement benefits and enclosed a pension statement and accompanying notes. Also enclosed was a “Certificate of Re-employment”. Teachers' Pensions said, “you must complete this if you return to teaching”.  The notes attached to their letter headed “Your Teachers Pension Scheme Retirement Statement Explained”, said,
“Understanding the Statement 

5. Salary of reference - this is the highest salary in the average salary period. If you return to teaching this figure would be used when calculating the amount of pension and salary that could be paid before your pension is stopped. 

Other Information 

Teaching after retirement - It is important that you and your employer let us know if you return to teaching. The best way to do this is by completing and returning a Certificate of Re-employment. This allows us to assess the impact of your earnings on your pension and avoid an overpayment occurring. Further information about re-employment, including a calculator, is available on the website.”

The Certificate of Re-employment said, 
“Please complete Part A in capitals and pass to your employer to complete Part B.

Important: You should read the re-employment fact sheet, which explains the effects of future earnings on your pension.

Part A Information required to assess the effect of earnings from re-employment on pension.

Please confirm the date you first entered teaching re-employment after retirement. 

Part B – To be completed by the employer and returned without delay. 

Date member first employed by your authority after retirement. 

Employment details.  To enable an assessment of whether earnings will affect pension details, service and salary should be provided in the table below. Please include details for the previous financial year and the current year up to the last day of pensionable employment. No lines of service should span 31 March.”
7. Mr Verity signed the Certificate of Re-employment on 8 October 2008 and passed it to Spalding Grammar School who subsequently signed it on 6 November 2008. However, the information they provided only related to Mr Verity’s employment before his retirement date of 3 October 2008. 

8. Teachers' Pensions wrote to Mr Verity on 14 November 2008 saying:

· They were unable to assess whether his re-employment affected his pension because the information on the Certificate of Re-employment provided by Spalding Grammar School only specified employment prior to retirement.
· If Mr Verity had been re-employed in a teaching capacity since his retirement and if he had not received formal confirmation from Teachers' Pensions that the payment of his pension had not been affected as result of the re-employment, then he must submit a further Certificate of Re-employment.
· The Certificate of Re-employment must show any re-employment undertaken after his retirement. Information should be documented up to the end of the current tax year if his re-employment was continuing, or up to his last day of re- employed service if re-employment had already stopped.
· Failure to submit a certificate for each tax year in which he was employed may result in an overpayment of pension that he would have to repay.  They enclosed another certificate for completion.

9. Both Mr Verity and Spalding Grammar School completed part B of the new Certificate of Re-employment and returned it to Teachers' Pensions in November 2008.
10. Teachers' Pensions wrote to Mr Verity on 3 July 2009 saying that the post in which he had been re-employed was considered to be work that could affect the payment of his retirement pension. They said that they had assessed his case and that for the period between 5 October 2008 and 5 April 2009 he had been overpaid an amount of £2,380.51 net. The calculation showed that his salary of reference had been “proportioned” for that period and that the combined amount of his earnings and his pension had exceeded the “proportioned” amount.
11. Teachers' Pensions subsequently issued a revised version of their letter of 3 July 2009 under cover of a letter of 15 July 2009, as the first letter had contained a typing error.  This confirmed the amount of the overpayment to Mr Verity and asked him to arrange to repay it.  
12. Mr Verity wrote to Teachers' Pensions on 17 July 2009 querying the overpayment. He said that at no time prior to his retirement and re-employment in October 2008, had he been informed by either Teachers’ Pensions or his employer that an apportioned salary of reference would be used. 
13. Teachers' Pensions responded on 4 August 2009. They said that although he was not informed that the salary of reference would be apportioned for the 2008/2009 tax year, this was because the salary of reference did not exist prior to his retirement date and therefore could not be applied prior to 4 October 2008. They said that the salary of reference had been apportioned for the 2008/9 tax year because the calculation of his TPS pension had been apportioned for the period from 4 October 2008 to 5 April 2009 and compared to his actual gross salary paid during the same period. Teachers' Pensions again requested that he arrange the repayment of £2, 380.51.  

14. Mr Verity approached his union, Voice, who wrote to Teachers’ Pensions reiterating his complaint and asking for the overpayment to be waived, because he had not been given adequate information.  
15. Teachers’ Pensions responded to Mr Verity’s union representative on 13 October.  They explained the principle of abatement as they saw it and said that their approach and method of assessment had been approved by the Department for Children, Schools and Families (DCSF).  They added that, in April 2008, a decision had been taken to issue a Certificate of Re-employment to all teachers who, according to employers’ annual returns, had post retirement service.  The volume of work that this had created had resulted in them not being able to process Mr Verity’s Certificate of Re-employment until June 2009.

16. In a letter to Voice, dated 26 March 2010, Spalding Grammar School, said that, had Mr Verity been made aware of the issue by the Teachers’ Pensions agency before his pay exceeded the limit of employment earning for the year 2008/9, the school would have engaged his services as a self employed Educational Consultant rather than as a directly employed teacher. 
17. After Mr Verity complained to my office, Teachers’ Pensions offered Mr Verity £200 compensation to reflect the distress and inconvenience caused to him by their handling of his case. 

Relevant Documents 
18. Booklet: Your Pension. A Guide to the Teachers’ Pension Scheme (July 2001)

“Returning to work after retirement 
Abatement of pension during re-employment 

Whether your re-employment is pensionable or not, your pension may be subject to abatement. You will find full details in Leaflet 192 which you can get from your employer or direct from us by telephoning 01325 745746.”
19. Leaflet 192

Returning to work after age, premature or actuarially reduced retirement benefits

“This and other scheme literature may also be viewed on our website at www.teacherspensions.co.uk.
 Introduction 

The Information in this leaflet explains how a teacher’s pension may be affected if you return to teaching in an establishment covered by the Teachers’ Pension Scheme...after  age, premature or actuarially reduced benefits have been paid
Abatement of Pension During Further Employment 
Regulations provide that if a pensioner undertakes re-employment in a teaching capacity, in any tax year their annual pension(s) plus their re-employment earnings may not exceed the salary of reference. If the limit is going to be exceeded, the pension for that tax year must be reduced accordingly. This is known as abatement of pension.

Abatement works by calculating the number of days the pension can be paid in the tax year before the index-linked salary of reference is exceeded.  The pension is then suspended for the rest of the tax year. 
If the salary equals or exceeds the index-linked salary of reference, then the pension will be abated to zero and no pension will be paid for that tax year. 

How to calculate whether your pension will be affected
If you have access to the internet you can use the re-employment calculation facility on the TP website. This can be accessed through the link in the leaflet on returning to work after age, premature or actuarially reduced retirement benefits.
Examples of how his pension may be affected were shown in the leaflet.   

20. Leaflet 193

“Planning for Retirement 

Some useful Post Retirement Information 

Returning to work after receiving a teacher’s pension 

With effect from1 April 2000, all categories of employment covered by the TPS and comparable British employment may affect the pension if such employment is undertaken on or after that date..

If you become re-employed on a full-time or part-time basis, after receiving a teacher’s pension, you may elect for such employment to be pensionable. This is called elected further employment (EFE). If you do not make an election any re-employment commencing after 1 April 2000 cannot be pensionable

Further details can be found in the leaflet 192”

21. Leaflet 194

Age, Premature and Actuarially Reduced Retirement benefits.

“Returning to work after receiving a teacher’s pension
With effect from1 April 2000, all categories of employment covered by the TPS and comparable British employment may affect the pension if such employment is undertaken on or after that date. 

If you become re-employed on a full-time or part-time basis, after receiving a teacher’s pension, you may elect for such employment to be pensionable. This is called elected further employment (EFE). If you do not make an election any re-employment commencing after 1 April 2000 cannot be pensionable.
Further details can be found in the leaflet on returning to work after retirement benefits.”
22.  Fact Sheet -   Returning to work after receiving pension benefits 

“How does abatement work 

Your pension will be stopped if, in any tax year, your annual pension plus earnings exceeds the highest salary in your average salary period (“salary of reference”) plus pensions increase.” 

Mr Verity’s position: 
23. Mr Verity says he believed from reading the abatement rules contained in the Scheme documentation that the salary of reference referred to the financial year April 2008 to the end of March 2009 and that it started to have effect at the beginning of the financial year following his retirement. 
24. Mr Verity says that he thought that, for the tax year in which he retired, the calculation would take into account all of his pay during the tax year (both before and after retirement) and all of his pension and compare that against the salary of reference.

25. He does not recall receiving Teachers’ Pensions’ letter of 8 March 2002 enclosing a, copy of the Scheme Booklet, Leaflet 193 and Leaflet 194. Leaflet 192 was not attached to the letter of 8 March 2002.

26. He accepts that the Scheme booklet refers to leaflet 192, however, when he read the booklet, he was not retiring so there was no reason for him to access the leaflet.

27. Leaflets 192, 193, and 194 did not exist at the time of his retirement on 4 October 2008.

28. The fact sheet does not clearly state when the abatement period commences for someone in his circumstances.   

29. Teachers’ Pensions admit in their letter to him of 4 August 2009 that they had not informed him that the salary of reference was apportioned.  
30. If he had been given advance warning of apportionment then he could have taken alternative action i.e. he could have changed his employment status to that of an independent educational adviser, which would not have affected his pension rights. His employer’s letter to his union dated 26 March 2010 confirms that they would have engaged his services as a self employed Educational Consultant rather than a directly employed teacher, had they known about the issue of his pay exceeding the limit of employment earning for the year 2008/9. He also says that he could have reduced his working hours or taken up employment outside of the teaching profession.   

31. He should be adequately compensated for distress and inconvenience including time, expenses such as postage, telephone calls, stationary   and the loss of salary he has incurred resulting from their handling of his case.
Teachers’ Pensions’ position:  
32. It is reasonable to expect Mr Verity, who was actively considering a return to work, to have reviewed the contents of leaflet 192 or alternatively to have contacted Teachers’ Pensions for an explanation. 
33. Mr Verity had deliberated on the matter and had come to an opinion that all the pay in the tax year would be taken into account and compared to the salary of reference. Therefore, he was aware of the concept of abatement prior to his retirement. 
34. Regulation H9 provides that the Secretary of State should determine any questions regarding the Regulations. It is the DFE acting on behalf of the Secretary of State, which determines these matters.  

35. Apportionment is supported by the Regulations. Whist it is the case that the Regulations do not refer directly to apportionment, it is a reasonable inference, because the salaries being assessed relate to the post retirement period only, that the salary of reference should also be adjusted to reflect the same period. Also, apportionment was accepted as correct by the Department for Education. To change it now would be both illogical and unfair to other TPS members whose pensions have been abated in this way. 
36. The way that apportionment has been dealt with is now a matter of custom in practice.  In previous cases relating to ill-health pensions I did not object to recipients of such pensions being allowed to undertake part-time work as a matter of custom and practice, though not allowed for under the Regulations.

37. No Pensions Ombudsman has previously considered apportionment to be wrong or at variance with the Regulations. 
38. Teachers’ Pensions amended the way in which they dealt with re- employment cases, which led to an increase in the volume of work in connection with this matter. The purpose of the Certificate of Re-employment was to adjust pensions in a given year, if appropriate, to minimise the occurrence of overpayments.  However, their standard practice was to ensure that cases were worked in the order that they had received them. This meant that other members’ cases were dealt with before Mr Verity’s. 

Department for Education’s comments 

39. My office invited the Department for Education (DFE) to provide their views on the case (they are not a party to it). Their views are summarised below.   
40. The DFE accepts that the Regulations do not explicitly deal with abatement calculations where a TPS member retires part way through a tax year and is re- employed in the same tax year. However, they say the Regulations cannot prescribe how every possible circumstance should be dealt with.  As an example, they point to the case of Mrs Franklin which I determined on 27 March 2009, I concluded that the complaint should not be upheld against Teachers’ Pensions because the Regulations did not provide at all for Mrs Franklin’s particular circumstances. I said in that case that Teachers’ Pensions had used a method which was reasonable and consistent with the spirit of the Regulations.
41. The DFE were conscious that when the regulations were amended with effect from 1 September 1998, the initial calculation would not start at the beginning of the tax year so proportional re-employment calculations were catered for in the Teachers’ Pensions (Amendment) Regulations 1998 for the initial period of 1 September 1998 to 5 April 1999.  Thus there was a clear policy intention that apportionment should be applied.
42. If an abatement was calculated by comparing the annual rate of the salary of reference with the combined actual earnings that Mr Verity received after he was re-employed, this would be unfair to the TPS and to its wider membership. This is because, it could lead to individuals in such circumstances being potentially able to earn both a full time salary and receive their full pension for the period, which would be a perverse outcome. In addition, Mr Verity had received salary for the first six months of the tax year before retirement. 

43. The Regulations are covered by the overriding provisions of the Apportionment Act 1870. 
44. The policy of apportionment when a TPS pension becomes payable part way through the tax year is congruent with the intention of the Regulations.  This is the same process that has been followed since 1998 and would have occurred in previous cases reviewed by the Ombudsman.  
Conclusions

45. The way that Teachers’ Pensions operate abatement for the tax year when a teacher first retires was not explained in the literature in a way which could be easily understood. In particular, leaflet 192, if Mr Verity had read it, referred to annual pension being compared to the salary of reference plus re-employment earnings.  So there was no suggestion of apportionment of the salary of reference, and the pension figure was stated to be the annual figure rather than the amount paid in the tax year.  In view of this, it is relatively easy to see why Mr Verity misunderstood the way that Teachers’ Pensions said he was affected, though his interpretation is not itself reconcilable with anything that the literature said. 
46. However, the real question that I need to consider is whether it was right for Teachers’ Pensions to apportion Mr Verity’s salary of reference when considering the abatement of his TPS pension during the 2008/9 tax year. 
47. In my view, they were not.  The Regulations provide that the salary of reference is an annual figure, and the comparison is made between that and pay after re-employment plus pension.  There is no provision for apportionment of the salary of reference for a part year.  I can see that it would be logical for there to be such provision, but there is none and, despite the arguments that have been put forward by the DFE and Teachers’ Pensions, I cannot see any basis for implying an apportionment calculation into the Regulations that is not there.
48. Questions arising under the Regulations fall to be determined by the Secretary of State acting through DFE.  It is for this reason that I asked for DFE’s comments.  DFE’s interpretation of the Regulations and consequent instructions to Teachers’ Pensions must of course be based on a proper construction of them.

49. It is, in this context, notable that Regulation 16 of the Teachers’ Pensions (Amendment) Regulations 1998 (set out at the start of this Determination) specifically did allow apportionment for the period from September 1998 to April 1999, but not generally or for any other period.  I do not think that supports the principle of apportionment so that it can be used more widely.  If anything the fact that it is explicitly provided for in one circumstance only militates against it being used in others. 
50. The instance of custom and practice that Teachers’ Pensions point to is one that worked invariably to the advantage of TPS members.  I deal with complaints and disputes referred by members and inevitably there have been no complaints from them that the practice was wrong.  It is not for me to decide whether TPS or DFE are acting outside their powers where the only harm might be to the Exchequer.  They are accountable elsewhere in that regard. 

51. The particular case of Mrs Franklin referred to by DFE was one in which there was no regulation that dealt with the matter.  There was a lacuna.  I found that there were no Regulations that could be used in her specific circumstances, and that it was reasonable for Teachers’ Pensions to use a method of calculation which was reasonable and consistent, and within the spirit of the Regulations. The test I applied in that case was whether the calculation (in the absence of any provision under Regulations) was one that Teachers’ Pensions could reach without it being perverse or irrational. 
52. The circumstances of Mrs Franklin’s case were exceptional. By contrast, the matter of apportionment in the first year of re-employment will occur in every case of re-employment (unless by coincidence re-employment is for the full first tax year).  In Mr Franklin’s case there is a clearly set out method of calculation which produces a perfectly calculable result, albeit one that is potentially generous to him and which will be anomalous with subsequent years and from one case to another in the first year.  Where the Regulations are unambiguous they should not be disregarded.  

53. There may have been other cases in which there has been apportionment coincidental to the subject of complaint and which have gone through this office without being upheld on the grounds applying to this case.  But I am not aware of any that have been determined in which the particular point of apportionment was at issue.
54. Also, the fact that apportionment has been applied to many cases hitherto is not any reason to apply to Mr Verity if it is not provided for.  The method of apportionment that DFE think is fair could have been included in the Regulations, but was not.

55. DFE says that Section 2 of the Apportionment Act 1870 applies to allow the salary of reference to be apportioned. The Act relates to payments that are made or are due to be made, so that a figure expressed as payable in relation to a particular period (a year, a month and so on) must be regarded as accruing over that period.  However, the salary of reference is a notional figure for the sake of a calculation.  It relates to an actual salary, but it is not one.  The actual salary has already been paid.  The salary of reference is never payable.  In my view the Apportionment Act 1870 is not relevant.
56. As stated above, the correct calculation for the abatement of Mr Verity’s pension for the 2008/9 tax year would compare the annual rate of the salary of reference with the combined actual earnings that he received after he was re-employed and the TPS pension received.  On this basis, it is likely that there has not been an overpayment of his pension.
57. Teachers’ Pensions offered Mr Verity £200 to compensate him for distress and inconvenience caused by the delay in dealing with the abatement.  As the abatement was misapplied, I find that the cause of his distress is slightly different – though the distress is the same. The amount in question is in line with awards that I would make in cases where the extent of the maladministration was comparable with Mr Verity’s.  I do not attempt to make awards directly related to personal time or use of materials.   
Directions   
58. I direct that, within 21 days of this determination that Teachers’ Pensions shall recalculate any abatement which should be made to Mr Verity’s pension for the period 5 October 2008 to 5 April 2009 using the correct interpretation of the regulations that I have set out above – that is, using the annual salary of reference.  
59. Also, within the same 21 day period, Teachers’ Pensions shall pay £200 to Mr Verity as compensation for the distress and inconvenience he has suffered as a result of their maladministration. 
TONY KING 

Pensions Ombudsman 

26 March 2012 
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