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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	Messrs M H Hoyle and D G Hoyle.

	Scheme
	The Hoyle & Dean Pension Plan.

	Respondents
	Rowanmoor Group Plc (Rowanmoor).


Subject

The Applicants say that Rowanmoor Group Plc, trading as Rowanmoor Pensions, has delayed the processing of a fund switch request and as a result a financial loss has been caused.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Rowanmoor because it failed to act on an investment instruction and, as a consequence, fewer units were bought in the new fund (Defensive Managed S1 Fund) than would otherwise have been had the switch occurred some 14 months earlier.
DETAILED DETERMINATION

Material Facts

1 The Hoyle & Dean Pension Plan (the Plan) is a small self-administered pension scheme.  Messrs M H and D G Hoyle (and their wives) are members and trustees of the Plan.  There is also an independent corporate trustee.
2 The Plan originally used the services of Rea Brothers Group Limited with Rea Brothers Trustees Limited being the pensioneer trustee for the Plan.  In 1997 James Hay Pension Trustees Limited acquired Rea Brothers Group.

3 A statement of client services was signed by James Hay Pension Trustees Limited (the Company) on 14 May 1999 in respect of the Plan (the Client).  This agreement became operative from 1 June 1999 and remained valid until such time as either side (James Hay or the Plan) gave three months’ notice to terminate it.  Among other things this agreement about client services said,
“2
SERVICES
The Company shall provide actuarial, administration, consultancy and trusteeship services to the Client.  These services are specified in Schedule 1.  Fees … 
…

This Agreement does not cover the provision of investment advice or any other matter which is regulated under the Financial Services Act 1986. 

…

“5
REPORTING REQUIREMENTS
… 

B.
GENERAL REQUIREMENTS

The Client undertakes to keep the Company advised of any intended changes to the following aspects of the Scheme and to provide the Company with any information that the Company may reasonably request for the purpose of maintaining full and accurate Scheme records.
…

iv.
The investments of the Scheme

…


All reporting to the Company should be made in writing.

…

SCHEDULE 1
SERVICES INCLUDED IN THE BASIC ADMINISTRATION FEE
An administration fee of £1060.00 per annum is payable quarterly in arrears from 1st June 1999.  ... These fees cover the following services:


Professional responsibility as Pensioneer Trustee for the Scheme

Routine administration of Scheme including carrying out … routine   record keeping … maintenance of Scheme accounting records and prepared of Scheme Accounts …”.
4 On 10 November 2005 the four member trustees of the Plan wrote to James Hay Investment Services Limited telling them that P M & M Financial Services Limited (PM&M) had been appointed as the investment adviser.  The address given for the four member trustees was care of Rea Brothers Trustees Limited.
5 James Hay Pension Trustees Limited was subsequently acquired by Abbey National (now Santander) and its business was split up.

6 Rowanmoor was formed in September 2006 from a management buyout of the SSAS and associated consultancy business of James Hay.  This included Rea Brothers Trustees Limited which has been renamed Rowanmoor Trustees Limited and is a subsidiary of Rowanmoor.
7 The Trustees of the Plan held a Trustee Investment Policy (TIP) with Norwich Union (now Aviva).  

8 In February 2008 PM&M reviewed the Plan’s investments within the TIP ahead of the annual trustees’ meeting.  Following that review, they recommended the Plan’s investments in the property fund be switched to a defensive managed fund.
9 At the trustee meeting this recommendation was accepted.  In March 2008 a written instruction to switch funds was signed by all four member trustees.  This instruction was not dated as Rea Brothers Trustees Limited (now Rowanmoor Trustees Limited) had to sign the instruction too.
10 Under cover of a letter dated 28 March 2008 PM&M sent the written switching instructions to Rowanmoor and asked if they could arrange for it to be signed and dated by Rowanmoor Trustees Limited and then forwarded to Norwich Union.

11 Rowanmoor received this written switching instruction on 31 March 2008 but it was simply filed.

12 During this investigation Aviva has explained that the Aviva Property S1 Fund has no differential between buying and selling prices and units are sold and bought using the same effective date when processing switches.  No deferment on selling units applied to its property fund during the period 1 April and 4 April 2008 and unit prices for both funds were as follows:

Date
Property S1 Fund
Defensive Managed S1 Fund


1 April 2008
5.9934
2.4684


2 April 2008
5.9938
2.4758


3 April 2008
5.9944
2.4847


4 April 2008
5.9956
2.4796

13 PM&M say that on 17 February 2009 it realised the fund switch had not been completed as it completed the annual review ahead of a meeting with the trustees.  PM&M rang Rowanmoor that day and said that there was an estimated loss of £7,000.  
14 Rowanmoor responded and PM&M revised the loss to a then current figure of £5,363.  However, PM&M also noted that Norwich Union was now imposing a six month deferment period on unit redemptions of the property fund so the final loss figure could alter.  It suggested the fund switch instruction should be sent once Rowanmoor confirmed liability and the 1 April 2008 prices should be used as the starting point in any loss assessment.
15 Rowanmoor began an investigation into the incident but in the meantime sent the switch instruction to Norwich Union on 19 February 2009.  Rowanmoor says it was received by Norwich Union on Monday 23 February.

16 On 27 February 2009 Rowanmoor wrote to PM&M and said,
“I can confirm that we did receive instructions to switch one of the holdings under the Norwich Union Trustee Investment Plan policy number … from Property into Defensive Managed on the 31st March 2008.  Unfortunately it would appear that the switch instructions were not actioned and it was not noticed until the 17th February 2009.

Your initial estimate is that the client has lost £5,363.  I have referred your calculations to our investment administration team and I enclose a copy of their calculations which indicates a significantly lower estimate of the loss at £3,703.

The two key differences between your calculation and our calculation is that we have used a later date for valuing the property fund.  Our investment administration team have pointed out that as this is a paper based switch, even if the switch had been processed on the day it had been received, it is unlikely that Norwich Union would have got the form until the 4th April at which point the property fund was valued at £24,652 not £25,076.

Furthermore, whilst we can agree your current valuation of the property fund at £18,186, our valuation of the Defensive Managed Fund (using the same day’s pricing as that used with the property fund) comes to only £21,888 not £23,549.
… Having identified the processing error, and quantified the loss, it now remains to determine a fair apportionment of responsibility.

Whilst I accept that Rowanmoor has been at fault, I do feel that PM&M should also bear some responsibility for what has happened.  I have spoken to our Compliance Director and also to our Investment Administration Manager, and they are both strongly of the opinion that it is ‘best practice’ for IFAs to have their own procedures in place to make sure that investment instructions have been received by the appropriate party and actioned. …
…
Given that it would appear that both our systems ‘fell over’, then it seems to me not unreasonable that we should split the cost of compensating the client 50/50”.

17 Further letters were exchanged between PM&M and Rowanmoor during March 2009 about losses to the client and apportionment of blame and responsibility.
18 Aviva processed the switch on 12 June 2009, before the end of the six month deferment period, and sent confirmation of the change in unit holding on 22 June.  The transaction showed 4,111.705488 units in the Property S1 Fund were sold at a unit price of 4.1488 realising an amount of £17,058.64.  This sum was reinvested in the Defensive Managed S1 Fund using a unit price of 2.3268 and bought 7,331.37356 units.
Summary of the applicant’s position  
19 Rowanmoor provides the associated administrative service for the Plan including the completion of fund switches as the final signatory on any action.  The instruction was effectively not acted upon and they hold Rowanmoor responsible for this failure.
Summary of Rowanmoor’s position  
20 Rowanmoor’s only involvement would be to advise on any HMRC restrictions that might apply (if asked) to any proposed investment and to counter-sign and post any related forms.

21 Rowanmoor has a responsibility to keep a general record of the investments that a scheme possesses and ordinarily these would only ever be valued as and when necessary i.e. as part of a specific benefit payment exercise or for inclusion in scheme accounts.

22 In the normal course of events, if a switch instruction is received it would be vetted against the information it already held and any queries referred back to the IFA.  If there were no problems, then the instruction would be posted to the relevant insurance company / unit trust provider etc and a diary note made to check that it had been carried out and the appropriate endorsement / contract note had been issued.  Further, it would be normal practice to acknowledge to the Trustees that their instructions to switch had been received and acted upon.

23 Its relationship with PM&M is entirely informal, in that there is no contractual arrangement whereby responsibility passes from them to it.  It contends the investment adviser had been appointed by the trustees for the purpose of monitoring the day to day value of the Plan’s investments and making buy/sell recommendations as and when.  It believes that there is a joint responsibility, in that both it and PM&M are employed to provide a service to the client.  Though this was a routine investment administrative issue, given the investment risks associated with any related process failure, it would regard it as best practice for any service provider involved in the transaction to have robust diary systems.  It is normal for post switch documentation showing the new unit position to be issued and it does not understand why PM&M did not chase for this after a few weeks of giving the instruction.  In order to carry out their job as investment adviser they would need accurate records to know exactly what funds/units the client was presently in.
24 It accepts the instruction was not acted upon and simply filed.  As a consequence, it never appeared on anyone’s work log at Rowanmoor as an outstanding item.  However, the situation was compounded by the fact that neither the IFA nor the client chased them which suggests that there was a failure in their diary system.

25 Whilst it acknowledges that it has been at fault it does not feel that it is not unreasonable that an element of “contributory negligence” by the Plan’s investment adviser (i.e. PM&M) should be taken into account.
26 PM&M and Rowanmoor collectively have a duty of care to the client and it feels that both of their respective systems fell down which is why the loss to the client is as great as it is.  Consequently, it is not unreasonable that that be reflected in the apportionment of liability for the settlement.  A 50/50 split was proposed simply because Rowanmoor felt that both organisations were as much to blame as the other.

Conclusions

27 Rowanmoor provides administration for the Plan, which is effectively for the Trustees, and trusteeship services using its subsidiary Rowanmoor Trustees Ltd.

28 It is not disputed by Rowanmoor that it received written investment instructions on 31 March 2008 and failed to act on them.  A clear request was made for it to arrange for its subsidiary, Rowanmoor Trustees Limited, to sign and date the investment instructions before sending the instructions with all five signatures to Norwich Union.  Filing the switch of investment instructions without taking any action constitutes maladministration.
29 Rowanmoor has said that it is unlikely that Norwich Union would have got the switching instructions until 4 April 2008.  When the instructions were eventually sent on 19 February 2009, it took four days for Norwich Union to receive them.  However, this included a weekend.  Nevertheless, it might have taken a day or two to gain a signature on behalf of Rowanmoor Trustees Limited and then two further days for Norwich Union to receive the fully signed and dated instruction.  I therefore accept that the switching instruction would have been carried out on or around 4 April 2008 had there been no maladministration.

30 Had the switch taken place on 4 April 2008, the units bought in the Defensive Managed S1 Fund would have been 4,111.705486 x 5.9956 = £24,652.14 / 2.4796 = 9,941.982578.
31 The units actually bought on 12 March 2009 were 7,331.37356.  This is 2,610.609018 fewer units than if the switch had occurred on 4 April 2008.  The applicants have therefore suffered a financial loss and my direction below deals with this injustice.

32 Rowanmoor considers that PM&M should be responsible for an element of ‘contributory negligence’ and has made reference to a collectively duty of care to the client.  
33 Rowanmoor assert PM&M ought to be continuously monitoring the investments and so needed to know details of the switch.  The day‑to‑day investment decisions as to what investments to buy and sell are taken by the investment manager, Aviva, and PM&M seem to give advice on overall asset allocation.  Pensions are long-term investments and it seems asset allocation is considered at each Trustees’ meeting which was annually, though latterly is bi‑annually.  How often asset allocation is reviewed is a matter for the Trustees and its advisers.
34 Whether it is described as ‘contributory negligence’ or otherwise, I do not think that Rowanmoor can shift the burden of responsibility for the loss onto PM&M.  An instruction was sent to Rowanmoor to be completed and forwarded.  The Applicant trustees were entitled to assume that it had been and did not need to check.  The error came to light at a reasonable point – when PM&M was preparing for a review meeting with its clients.  It was in my judgment a foreseeable (though not inevitable) consequence of the filing of the switch instruction that it would not be discovered for a considerable period of time.

35 Accordingly, I uphold the complaint against Rowanmoor.

Directions   

36 Within 21 days of the date of this Determination, Rowanmoor shall pay to each applicant £100 in respect of the distress and inconvenience referred to in paragraph 28 resulting from their maladministration
37 Within 28 days of the date of this Determination, Rowanmoor shall pay to Aviva an amount sufficient to purchase 2,610.609018 units in the Defensive Managed S1 Fund of the TIP on behalf of the Plan.
TONY KING 

Pensions Ombudsman 

25 May 2011 
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