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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr E Goldwyn

	Scheme
	IPM Personal Pension Scheme

	Respondents
	I.P.M. SIPP Administration Limited
I.P.M. Personal Pension Trustees Limited


Subject

Mr Goldwyn has complained that IPM Personal Pension Trustees Limited (the Old Trustee) and IPM SIPP Administration Limited (the Administrator and the New Trustee) provided him with incredibly inaccurate valuations of his pension fund over the last few years.  Mr Goldwyn contends that, had he had accurate information from the respondents he would have averted a catastrophic loss in his pension fund.  He seeks compensation for the loss in value of his scheme, which he says is probably around £150,000.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part against IPM SIPP Administration Limited because incorrect information was provided by the administrators to Mr Goldwyn which would have caused distress and inconvenience.  However, the losses incurred to Mr Goldwyn’s pension fund were not directly attributable to the inaccurate valuations but due to the market falls in his investments, and there is insufficient evidence for me to conclude that Mr Goldwyn would have altered his two investments in one company had he been given correct valuations ahead of the market falls.
DETAILED DETERMINATION

Material Facts

1. In early 2001 Mr Goldwyn met with a financial adviser (the Adviser) from Thomson’s Financial Planning Consultants Limited (Thomson’s) to set up a new pension arrangement for him.  He says that he did so because he wanted one that (a) gave him security, (b) did not need the continued supervision of an adviser and (c) the possibility of leaving his pension fund after his death to his children.

2. The Adviser wrote to Mr Goldwyn on 15 January 2001 and among other things said,

“Pension “drawdown”

The advantage of this is that you do not have to buy an annuity.  The disadvantage is that you must accept investment risks and lose out on what is known as “mortality drag”.  The latter is the benefit of some annuitants dying early.

As I explained, you can effect your own annuity by investing in an irredeemable loan stock from issued by the Halifax.  This currently yields 7% pa before costs entirely guaranteed.  The capital value of the stock will fluctuate with interest rates – if they go down the stock will rise and vice versa.

On this basis, you could draw an income after charges of £22,000 pa.  …

The major advantage of drawdown is in the event of you[r] death before age 75.  In this situation, 65% of the value of the residual fund can be paid to a Trust free of Inheritance Tax.  The present rules stipulate that an annuity has to be purchased at that point.  In my opinion, this rule is likely to be changed by the time you reach this age.

As confirmed previously, the charge to set up this arrangement would be … This would not include providing ongoing advice but if you use the Halifax stock you will not need it”.
3. As a result, Mr Goldwyn established a self-invested personal pension (SIPP) scheme with IPM.  He transferred a combined sum of £361,926.81, representing his previous pension rights, in to the IPM Personal Pension Scheme (the Scheme) in January 2001.  In addition, Thomson’s was also appointed as the Investment Advisor and the Investment Administrator, and agreements for both roles were signed on 23 January 2001 by the three parties; Mr Goldwyn, Thomson’s (signed by the Adviser) and the Old Trustee.

4. Amongst other things the Investment Advisor Agreement said,

“3(a)
The Trustee shall be entitled to accept the Instructions until such time as it receives written notice from the Member or the Investment Advisor of the termination of this Agreement and the period of notice has expired.  The Agreement may be terminated by the Trustee or the Investment Advisor or the Member by giving seven days written notice of termination to the other parties”.

“4.
Except in relation to the provisions relating to the termination of the Agreement the Trustee shall be entitled to appoint agents or nominees or custodians to act on its behalf and to hold assets on its behalf and in particular but without prejudice to the generality of the foregoing the Trustee may appoint an Investment Administrator to carry out the Instructions and any notice receipt instruction request data information or evidence given made or furnished in exercise of their functions under the Scheme by any agent nominee or custodian so appointed shall be as effectual as if the same were given made or furnished by the Trustee until such time as the Trustee terminates the said appointment.
5.
The Trustee shall not be responsible under this Agreement for the selection or performance of the investments nor shall it be liable in any way for a loss in value of any investment”.

5. Among other things the Investment Administration Agreement said,

“2.
The Trustee with the consent of the Member hereby appoints the Investment Administrator to carry out the Investment Transactions and to perform such other duties and functions as are set out in this Agreement and the Investment Administrator hereby accepts the appointment”.
“4.
The Investment Administrator … and shall keep such records as are necessary to provide the Trustee at intervals of six months or such shorter intervals as may be agreed between the Trustee and the Investment Administrator with a full valuation of the Members Fund and with such other information as the Trustee may reasonably require for the proper administration of the Scheme.

5(a)
In carrying out the provisions of this Agreement the Investment Administrator is acting as the agent of the Trustee”.

“7(a)
This Agreement may be terminated by the Trustee the Investment Administrator or the Member giving seven days written notice of termination to the other parties and …”

6. During May 2001 Prudential-Bache Limited purchased different quantities in two ‘Halifax plc’ securities for Mr Goldwyn on Thomson’s account for IPM Personal Pension Trustees Limited.  The issued certificates stated the registration date and that the registered holder of the securities was the Old Trustee.  The total securities purchased, costing £30,477.17 and £287,883.44 respectively, were:
· 22,000 shares (quantity) in Halifax 9 3/8 percent Perpetual Subordinated Bonds
· 150,000 shares (quantity) in Halifax 13 5/8 percent Perpetual Subordinate Bonds
7. IPM says the Adviser had connections at Prudential-Bache (later becoming Dryden and now currently trading as Fortis).  An investment dealing account was not specifically opened by Prudential-Bache Limited for Mr Goldwyn’s SIPP.  Instead the stock was purchased by the Adviser in a certificated format with the certificates being delivered to IPM by the Adviser on 17 May.

8. Mr Goldwyn says the income drawdown facility under the SIPP was initially set at a level where he simply withdrew the coupon or interest payments leaving the capital intact.  The distributions within the PIBS were made bi-annually in June and December each year.
9. On 16 May 2001 Mr Goldwyn emailed IPM to introduce himself and said he wanted to call upon them as he wanted to know what they did; how they worked together; how their fees were organised; how and when they and he made decisions about the levels of pension; and if changes in investment would ever be a good policy.

10. IPM replied by email later the same day saying they would be delighted to meet with Mr Goldwyn but felt it important to stress a number of factors that govern how IPM Personal Pension Trustees Limited worked.  They said,

IPM is a specialist firm of SIPP Pension Scheme Administrators who provide pure pension administration to the intermediary marketplace.

We are not authorised to give independent financial advice and as such are only able to offer legislative and technical support.

The role we provide is to run the Pension Scheme for you as the member and provide you with the pension payment in accordance with the terms as laid down in our Terms of Business document.  It is for these duties as Trustee and Pension Administrator that we would levy the fees as set down in the fees schedule that you have received.

Issues such as the level of pension which should be taken and the sort of investment strategy that should be adopted is something that we are not able to provide.

The usual route for clients is that they decide on the investment strategy in conjunction with an appointed Investment Advisor and then purchases of the underlying assets is conducted through an Investment Administrator.  You are not bound to appoint an Investment Advisor and you are therefore at liberty to conduct the role yourself but we would insist that an Investment Administrator is appointed”.

11. On 10 September 2001 Halifax plc merged with the Bank of Scotland plc to form HBOS plc.
12. IPM made arrangements for the certificate stock to be placed with ODL Nominees Limited (ODL), a division of ODL Securities Limited.  Crest Transfer Forms were later signed, though they are undated, transferring these securities from the Old Trustee to ODL.  IPM says this happened in March 2002 to provide both safe custody and pricing information, as it was concerned paper‑based certificates posed a risk of both loss and inability of IPM to be up to speed with corporate actions, share splits etc.  It also gave an ability to trade the stock.  No formal agreement about custody was made between any of the parties.

13. Throughout the period Mr Goldwyn was sent formal annual valuations in January of each year and copies from 2003 to 2009 have been supplied.  These did not contain individual details of each security; they simply stated the cash held with the Bank of Scotland (the SIPP’s bank account) and a total value of the investment portfolio held with ODL, as notified to IPM by ODL.  A breakdown of the securities’ prices or how much was being held in cash by ODL was not detailed.  The valuations were on plain paper, although the names of IPM Personal Pension Trustees Limited and IPM SIPP Administration Limited are typed on those for 2003 to 2008 and 2009 respectively.  Separately, for the past couple of years IPM SIPP Administration Limited has issued on its headed notepaper a ‘summary of contribution and transfer value received’ that also quoted a value of accrued rights and cash equivalent transfer value which was the same figure as the annual formal valuation.  Details of the valuations follow further below.
14. The Adviser changed employers and moved from Thomson’s to PQR Financial Planning Limited (PQR).  On 17 May 2004 Mr Goldwyn appointed this new firm as his financial advisers.  New ‘Investment Advisor’ and ‘Investment Administrator’ agreements were signed on 30 June 2004 between Mr Goldwyn, PQR (signed by the advisor) and the Old Trustee.  These had the same provisions as the agreements completed in 2001.
15. The triennial valuation of the SIPP was completed in 2004 based on a total pension fund value as at 28 April 2004 of £336,176.01 from ODL (stock valued as £330,483.86 plus cash of £1,040.59) and HBOS (cash of £4,651.56).  No allowance was made with the ODL valuations for interest accrued but yet to be distributed.  IPM wrote to Mr Goldwyn on 29 June 2004 with the results of this valuation, i.e. the maximum and minimum pension.  Mr Goldwyn’s pension, based on the interest payments generated by the bonds, fell within this range so his pension payments continued as before.  Brewin Dolphin has orally told my investigator that the prices on 28 April 2004 were 138.188 (9.375% Halifax Bond) and 200.250 (13.625% Halifax Bond).  Using those prices, the stocks true values were £30,401 and £300,375 respectively, giving a total of £330,776 (c.f. £330,484 above).  A difference of £292.
16. In July 2005, after IPM contacted the Adviser about there being insufficient money in the SIPP’s bank account for Mr Goldwyn’s pension payments, the Adviser’s assistant emailed IPM saying that Mr Goldwyn was no longer their client.
17. IPM emailed Mr Goldwyn on 21 November 2006 as they were due to make a pension payment to him but they were £5,400 short in cash.  They asked, following his recent enquiries, whether he had had any more thoughts about taking further tax-free cash as they needed to divest from ODL.  There is no evidence as to the reply at that time.  But Mr Goldwyn says around 2007 he decided, following changes in legislation about passing on retirement funds after death, to drawdown the maximum level of pension.  By doing so, he could either invest the money elsewhere so that it could be passed on to his children after his death or he could simply give them the money now to use for his grandchildren’s education.  As a result, he says he started selling parts of his securities every six months to produce extra money to enable him to withdraw more of his pension from the Scheme than could be fully supported by the coupon / interest payments alone.

18. On 19 February 2007 IPM requested £3,326.75 from ODL as there were insufficient funds in the SIPP’s bank account with Bank of Scotland.  ODL did not have cash on account to settle this sum and the request was put on hold.
19. IPM emailed Mr Goldwyn on 23 February 2007 to say that a pension payment and their annual fees were due, but there was insufficient cash to pay these items and ODL had told them they were only holding £200 in cash.  Mr Goldwyn replied by email on 27 February 2007 saying “sell stock to make up the cash”.  Mr Goldwyn contends that he would have asked for a valuation at this point.

20. 2,000 shares in the Halifax 9.375% Perpetual Subordinated Bonds were sold on 23 March 2007 at 158.00 pence (less charges) to produce £3,125.34 as supplementary finance.
21. In a deed dated 5 April 2007, the Old Trustee was replaced by the New Trustee with effect from 6 April 2007.

22. An email dated 17 April 2007 from IPM to ODL stated that they had been writing since February 2007 asking for a sum of £5,210 to be remitted and though ODL had stated there was not enough cash on ODL’s client account for this, that stock needed to be sold.

23. A further 3,000 shares in the Halifax 9.375% Perpetual Subordinated Bonds were sold on 18 April 2007 at 150.50 pence (less charges) to provide £4,485.49.

24. Mr Goldwyn emailed IPM on 7 September 2007 asking for a statement covering the last two years showing what he had received each month and how the capital/share value stood or was maybe depleted.  He said, he had had very varying figures that he did not understand e.g. £5,412 last month, £1,889 for 29/01/07 and £6,538 for 21/12/06.  Mr Goldwyn has submitted a one-page document (marked document ix), though it is one of three pages, entitled rolling statement for account LJ063 from ODL.  This one page lists transactions from 13 June 2006 to 31 March 2008.  A hand-written annotation says “Doc sent 21/04/2008 (re share sale?)”.
25. An IPM ‘internal’ email commented that the only reason the payments had been erratic was that they receive funds from the underlying PIBS and if the timing did not coincide with needing funds then they had to delay or reduce the pension payments until money was received.  A hand-written annotation on that email said “NAR already wrote to Mr Goldwyn on 07/09/07. CN” (though a copy of IPM’s reply letter of 7 September 2007 has not been submitted to me).

26. Brewin Dolphin has confirmed that the stock prices on 17 April 2008 were 123.499 (9.375% Halifax Bond) and 172.999 (13.625% Halifax Bond).  Using those prices, the stocks’ true values were £20,995 (based on 17,000 shares) and £259,499 respectively, giving a total of £280,494.  There was £810 cash held with ODL (though £10,218 of interest subsequently came in in early June 2008) and £300 in the SIPP’s bank account giving a total value of £281,604.  The effect of selling 5,000 9.375% Halifax bonds in 2007 meant the retirement fund was £6,175 less than it would have otherwise have been.
27. On 21 April 2008 IPM instructed ODL by letter to sell shares/stock to the value of £14,521.80.  Another 12,000 shares in the Halifax 9.375% Perpetual Subordinate Bonds were sold on 2 May 2008 for 122.4973 pence which raised £14,699.68 to maintain the higher drawdown pension payments (leaving 5,000 shares remaining in this bond issuance).

28. Mr Goldwyn says that neither IPM nor ODL provided him with any contract notes for these sales and so he did not know the price at which these securities were sold.  He simply saw the credit of the net payments into the SIPP’s bank account.
29. In September 2008 HBOS plc succumb to the Banking / Credit Crisis and had to be rescued by Lloyds TSB Bank plc.  Following shareholders’ approval, the rescue takeover was eventually completed on 19 January 2009.

30. There was an exchange of emails on the 14 and 15 November 2008 between IPM and Mr Goldwyn.  Again there were insufficient funds to pay his pension, but he was told a coupon interest payment was due around 10 December 2008.  His instruction was to wait until the interest arrived rather than sell stock.

31. The annual valuation as at 5 January 2009 was produced on 12 January 2009.  Mr Goldwyn says he is unable to warrant the date that this arrived.  He cannot find a covering letter produced in tandem with this anniversary statement.  IPM says this statement was issued on Monday 12 January 2009, i.e. on the day it was produced.

32. On 30 January 2009 IPM wrote to Mr Goldwyn about the quinquennial review that had taken place as at 5 April 2008.  They told Mr Goldwyn that his total fund value was £279,725.07 and the maximum amount he could drawdown as pension was £28,196.28 a year.  This fund value was derived from £20,740 (plus £151.58 for 35 days’ accrued interest) for the 9.375% stock, £252,000 (plus £6,533.30 for 117 days’ accrued interest) for the 13.625% stock and £300.19 cash in the SIPP’s bank account.  This information was correct as the valuation was independently obtained from a different source (i.e. Proval), as ODL could not supply ‘the interest that had accrued up to the valuation date but yet to be distributed’.
33. Based on pricing information from Brewin Dolphin the following correct values related to Mr Goldwyn’s investment holdings:

30 January 2009

Halifax  9.375% bonds: 
73.999p x     5,000 = £   3,700

Halifax 13.625% bonds:
104.999p x 150,000 = £157,499

£161,199
13 February 2009

Halifax 9.375% bonds:
73.499p x    5,000 = £   3,675
Halifax 13.625% bonds:
97.499p x 150,000 = £146,249

£149,924

27 February 2009

Halifax 9.375% bonds:
69.999p x    5,000 = £   3,500
Halifax 13.625% bonds:
88.999 p x 150,000 = £133,499

£136,999
15 May 2009

Halifax 9.375% bonds:
60.499p x    5,000 = £    3,025

Halifax 13.625% bonds:
89.999 p x 150,000 = £134,999

£138,024

34. In the autumn of 2009 Mr Goldwyn says he explored with IPM what he should do when he reached age 75 (which was in two years’ time) when the pension rules would change.  In preparation of this, Mr Goldwyn says he thought it would be good if he asked Brewin Dolphin to manage his pension portfolio, as they had acted for him for the past 20 years in a private non-pension capacity.

35. A valuation of Mr Goldwyn’s pension investments was passed to Brewin Dolphin that indicated a value of over £300,000.  In an email to Mr Goldwyn on 30 September 2009 Brewin Dolphin said they were unsure when the valuation was produced but they were unable to get anywhere near the figure suggested.  They recommended a current valuation be obtained together with a statement of income produced as well as a record of any withdrawals for the past 18 months.

36. A statement was obtained online from ODL on 2 October 2009 giving a value of the stock of £304,310 and forwarded on to Brewin Dolphin.  The price of the stock and hence its value was queried by them with Mr Goldwyn.
37. IPM also re-sent the 5 January 2009 valuation again to Mr Goldwyn on 29 October 2009.

38. Mr Goldwyn asserts IPM told him they would provide valuations whenever he asked.  As well as annual valuations, he occasionally asked for ad‑hoc valuations and has submitted copies of such valuations obtained as at 7 December 2004, 6 January 2005, 5 January 2006, 29 December 2006, 27 November 2007, 28 May 2009, 17 September 2009, and 2 October 2009.  He says there were many more such informal valuations but he has discarded them.  The prices of the stocks are shown on these statements from ODL.  Mr Goldwyn also says there were many phone calls about pension matters and he was always told orally the value of his fund.  When he visited their offices IPM always got the records from ODL on the screen and showed him valuations.  Mr Goldwyn says such requests were either specifically for the purpose of ‘housekeeping’ or in conjunction with requests for other information at which times it was his custom automatically to request a fund valuation to assist with other decisions, essentially, taking income and fund preservation which were his stated priorities at outset.
39. On 13 October 2009 Mr Goldwyn wrote to IPM saying they had probably been sending him erroneous valuations of his pension portfolio for some time and had exaggerated the value in the most recent statement by 230%.  He focused on his holding in the security of 150,000 Halifax 13.625% Bonds.  He said he had based his decision to make withdrawals upon IPM’s valuations, such as starting to sell shares to take a bigger pension some years ago.  He understood this holding was only worth circa £138,000 and requested an explanation.  His letter was followed up a week later by email asking for an urgent response.  Mr Goldwyn also contacted the Pensions Advisory Service (TPAS) for assistance about the fact that IPM had “seriously overvalued [his] share portfolio”.  Correspondence then ensued between Mr Goldwyn, TPAS and IPM.
40. IPM replied by email on 20 October saying it had written to the Head of Online Trading at ODL Securities Limited for their feedback as to how and why this mis‑pricing had taken place, and they were waiting for a reply.

41. A Senior Compliance Manager at ODL Securities Limited replied to IPM by email on 28 October 2009 setting out their position.  They said,
“Regarding the question of culpabilitiy, as you are aware IPM is the direct client of ODL, and an Eligible Counterparty under MiFID [the Markets in Financial Instruments Directive].  As per our Terms of Business with IPM, you have a responsibility to ensure the accuracy of all statements and it is your responsibility to inform us of such.  If we do not receive such notification then confirmations shall be binding on you after 5 working days.  Furthermore, as stated in 6.11 (b) of our Terms of Business with you “Neither we nor any third party software provider accepts liability in respect of any delays, inaccuracies, errors or omissions in any data provided to you in connection with an Electronic Service”.

Regarding the statements themselves, they are clearly marked with E & E O – “errors and omissions excepted”.  Again, as an Eligible Counterparty the onus is on you to notify us of any issues which you should be aware of in your professional capacity”. 

42. Mr Goldwyn emailed IPM on 28 October 2009 and said,

“I want a valuation of my portfolio, now please.

I am in limbo and I need to take some action.

VIZ

1.
I want [Mr] Williams to sell the portfolio of shares I have in my pension so all the eggs do not continue in the same basket.  But I think I cannot do this at present.

2.
If the valuation is as [Mr] Williams predicts I expect to recover the ‘lost’ money from IPM / ODL.  But as time goes by the situation is getting blurred n’est pas?

3.
I do not know what IPM will do in this situation.  Who carries the responsibility for the difference in value?  Will this become litigation?  IPM vs ODL or what?”.

A hand-written annotation appears at the bottom of this email saying “28 Oct 09 I want to sell shares.  But situation seems too complicated”.

43. Mr Goldwyn wrote again to IPM on 3 November 2009 seeking compensation for his loss.  Having taken both financial and legal advice, he said he had been told that IPM had failed in their duties and he should pursue a claim for maladministration and stress.  He reiterated that the valuations sent to him in 2008 and 2009 had been exaggerated by hundreds of thousands of pounds and always asserting a valuation in excess of £300,000.  He said that IPM’s mistake only came to light when on 30 September 2009 he wanted to sell the shares.  Mr Goldwyn stated he was now stuck and had been prevented by this mistake from taking proper decisions about his pension fund.  He asserted that had he had accurate information he would have (a) appointed a stockbroker to sell/advise earlier, probably late 2007 or early 2008, and (b) he would not have sold shares to increase the amount of pension he drew to its maximum.  Far more shares had to be sold that he would have expected on the figures IPM were sending him.  He enquired if IPM or ODL were insured against such mistakes.
44. On 13 November 2009 IPM sent an email to Mr Goldwyn saying they were investigating his complaint, but sent a valuation from ODL.  This stated the Halifax securities were worth £173,437.50 which was broken down as follows:

    5,000 x £0.9375 = 
£4,687.50
150,000 x £1.1250 = 
£168,750.00

45. Between 3 and 20 November 2009 the Halifax loan stock was replaced with fresh loan stock from Lloyds Banking Group plc (the new name of the merged entities).  Details were as follows:

· 5,000 (quantity) in LBG Capital 2 PLC 11.875% GTD MTN 1-09-2024
· 150,000 (quantity) in LBG Capital 2 PLC 16.125% GTD 10-12-2024
46. Having completed an investigation, IPM replied to Mr Goldwyn on 18 November 2009.  IPM’s position is set out below.
47. Mr Williams of Brewin Dolphin wrote to Mr Goldwyn on 15 January 2010 setting out his proposals for his pension portfolio, which did not rely entirely on the two fixed interest stocks he held.  In that letter, Mr Williams said they were unable to match the current suggested yield of 11.9% and if Mr Goldwyn decided to have a more diversified portfolio his gross income would fall from approximately £24,750 to around £17,500 which indicated a gross return/yield of 8.5%.  He emphasised the need to spread the risk and said if Mr Goldwyn had held Bradford and Bingley PIBS his holding would now be worthless.

48. All the LBG Capital 2 PLC 11.875% stock and 100,000 (of his 150,000 holding) of the LBG Capital 2 PLC 16.125% stock were sold on 26 January 2010, with settlement three days later.  The unit prices were 103.00 p and 130.00 p respectively and raised £5,133.84 and £131,902.47 respectively (after charges).  (For comparison purposes, the value on 26 January 2010 of Mr Goldwyn’s entire bond holdings prior to the sale was £200,133.84).
49. Brewin Dolphin bought other investments with the sale proceeds of £137,036.31; Perpetual Subordinate Bonds with the Co-Op, a couple of OEICs/Unit Trusts investing in a number of fixed interest / corporate bonds, a Unit Trust targeting monthly income and a few higher yielding equities.  Mr Goldwyn says the 50,000 holding in LBG Capital 2 PLC 16.125% GTD 10-12-2024 was kept for its income.  After these transactions, the portfolio was invested at the end of January 2010 as approximately 47% in PIBS (of Co-Op and Lloyds Banking Group), 43% in Fixed Interest Unit Trusts and 10% in UK Equities (shares).  As at 5 April 2010 the total portfolio with Brewin Dolphin, including cash, was £202,402.  This value excluded any cash held on the SIPP’s bank account with the Bank of Scotland.
50. Mr Goldwyn pursued his complaint and whilst complaining to my office has questioned all the valuations he received.  An analysis of the incorrect annual valuations and the true position (excluding any accrued interest not yet distributed at each valuation point) is shown below:
January 2003

The prices on which ODL’s valuation were based were not shown.  ODL was holding £11,514.21 in cash, and the two securities were stated to have a combined value of £329,582.50.  Using bid prices from The Daily Official List as published by the London Stock Exchange, the overall value on 6 January 2003 was £308,792 (i.e. 22,000 x £1.2775 = £28,105 plus 150,000 x £1.87125 = £280,687).  IPM told Mr Goldwyn that he held £341,096.71 in the investment portfolio with ODL and £1,762.30 in the SIPP’s bank account, i.e. £342.859.01 in total.  Using the correct figures, the true value was £322,069.01.
January 2004

	Date
	Investment

/ Stock
	Quantity
	ODL/IPM

Price (pence)
	ODL/IPM

Valuation
£’s
	Correct

Price
(pence)
	Correct

Value
£’s
	Difference
£’s

	31-12-03
	Halifax

9.375%
	22,000
	144.94
	31,886.36
	138.25
	30,415.00
	1,471.36

	31-12-03
	Halifax

13.6.25%
	150,000
	202.06
	303,094.50
	200.875
	301,312.50
	1,782.00

	Sub Total of stocks
	334,980.86
	
	331,727.50
	3,253.36

	31-12-03
	Cash: ODL
	n/a
	n/a
	11,279.04
	
	11,279.04
	0.00

	Sub Total of Investment Portfolio with ODL
	346,259.90
	
	343,006.54
	3,253.36

	05-01-04
	Cash: SIPP
	n/a
	n/a
	1,521.36
	
	1,521.36
	0.00

	Total for SIPP Scheme
	347,781.26
	
	344,527.90
	3,253.36


The actual price of the Halifax 9.375% and 13.625% stock on 5 January 2004 was 137.46925p and 199.71925p respectively.    The annual valuation given to Mr Goldwyn stated a total value of £349,302.62.  ODL/IPM’s valuation should have added up to £347,781.26 and not £349,302.62 (i.e. cash of £1,521.36 held on the SIPP bank account should not have been double-counted).
January 2005

	Date
	Investment

/ Stock
	Quantity
	ODL/IPM

Price (pence)
	ODL/IPM

Valuation
£’s
	Correct

Price
(pence)
	Correct

Value
£’s
	Difference
£’s

	05-01-05
	Halifax

9.375%
	22,000
	152.40
	33,528.00
	155.2825
	34,162.15
	(634.15)

	05-01-05
	Halifax

13.6.25%
	150,000
	200.24
	300,360.00
	216.1995
	324,299.25
	(23,939.25)

	Sub Total of stocks
	333,888.00
	
	358,461.40
	(24,573.40)

	05-01-05
	Cash: ODL
	n/a
	n/a
	11,283.09
	
	11,283.09
	0.00

	Sub Total of Investment Portfolio with ODL
	345,171.09
	
	369,744.49
	(24,573.40)

	05-01-05
	Cash: SIPP
	n/a
	n/a
	927.14
	
	927.14
	0.00

	Total for SIPP Scheme
	346,098.23
	
	370,671.63
	(24,573.40)


January 2006
	Date
	Investment

/ Stock
	Quantity
	ODL/IPM

Price (pence)
	ODL/IPM

Valuation
£’s
	Correct

Price
(pence)
	Correct

Value
£’s
	Difference
£’s

	05-01-06
	Halifax

9.375%
	22,000
	152.40
	33,528.00
	168.4455
	37,058.01
	(3,530.01)

	05-01-06
	Halifax

13.6.25%
	150,000
	200.24
	300,360.00
	236.5975
	354,896.25
	(54,536.25)

	Sub Total of stocks
	333,888.00
	
	391,954.26
	(58,066.26)

	05-01-06
	Cash: ODL
	n/a
	n/a
	10,239.61
	
	10,239.61
	0.00

	Sub Total of Investment Portfolio with ODL
	344,127.61
	
	402,193.87
	(58,066.26)

	05-01-06
	Cash: SIPP
	n/a
	n/a
	1,544.75
	
	1,544.75
	0.00

	Total for SIPP Scheme
	345,672.36
	
	403,738.62
	(58,066.26)


January 2007
	Date
	Investment

/ Stock
	Quantity
	ODL/IPM

Price (pence)
	ODL/IPM

Valuation
£’s
	Correct

Price
(pence)
	Correct

Value
£’s
	Difference
£’s

	29-12-06
	Halifax

9.375%
	22,000
	152.40
	33,528.00
	161.134
	35,449.48
	(1,921.48)

	29-12-06
	Halifax

13.6.25%
	150,000
	200.24
	300,360.00
	228.045
	342,067.50
	(41,707.50)

	Sub Total of stocks
	333,888.00
	
	377,516.98
	(43,628.98)

	01-01-07
	Cash: ODL
	n/a
	n/a
	2,853.19
	
	2,853.19
	0.00

	Sub Total of Investment Portfolio with ODL
	336,741.19
	
	380,370.17
	(43,628.98)

	02-01-07
	Cash: SIPP
	n/a
	n/a
	16.96
	
	16.96
	0.00

	Total of SIPP Scheme
	336,758.15
	
	380,387.13
	(43,628.98)


         January 2008
	Date
	Investment

/ Stock
	Quantity
	ODL/IPM

Price (pence)
	ODL/IPM

Valuation
£’s
	Correct

Price
(pence)
	Correct

Value
£’s
	Difference
£’s

	02-01-08
	Halifax

9.375%
	17,000
	152.40
	25,908.00
	132.3115
	22,492.96
	3,415.04

	02-01-08
	Halifax

13.6.25%
	150,000
	200.24
	300,360.00
	207.4365
	311,154.75
	(10,794.75)

	Sub Total of stocks
	326,268.00
	
	333,647.71
	(7,379.71)

	02-01-08
	Cash: ODL
	n/a
	n/a
	11.29
	
	11.29
	0.00

	Sub Total of Investment Portfolio with ODL
	326,279.29
	
	333,659.00
	(7,379.71)

	02-01-08
	Cash: SIPP
	n/a
	n/a
	1,008.85
	
	1,008.85
	0.00

	Total of SIPP Scheme
	327,288.14
	
	334,667.85
	(7,379.71)


         January 2009
	Date
	Investment

/ Stock
	Quantity
	ODL/IPM

Price (pence)
	ODL/IPM

Valuation
£’s
	Correct

Price
(pence)
	Correct

Value
£’s
	Difference
£’s

	05-01-09
	Halifax

9.375%
	5,000
	89.50
	4,475.00
	89.4995
	4,474.98
	0.02

	05-01-09
	Halifax

13.6.25%
	150,000
	200.24
	300,360.00
	124.9995
	187,499.25
	112,860.75

	Sub Total of Stocks
	304,835.00
	
	191,974.23
	112,860.77

	05-01-09
	Cash: ODL
	n/a
	n/a
	4,469.81
	
	4,469.81
	0.00

	Sub Total of Investment Portfolio with ODL
	309,304.81
	
	196,444.04
	112,860.77

	05-01-09
	Cash: SIPP
	n/a
	n/a
	804.72
	
	804.72
	0.00

	Total of SIPP Scheme
	310,145.53
	
	197,248.76
	112,896.77


Source:
Correct Prices have been obtained from Brewin Dolphin, who in turn, has sourced this information from the London Stock Exchange.
51. When dealing with Mr Goldwyn’s complaint, IPM prepared a similar analysis based on pricing information supplied to them by Charles Stanley, though some valuation dates differed from what had been issued by ODL in the past (e.g. using 6 January 2004 prices instead of 31 December 2003).  For completeness, IPM stated the accrued interest but not yet distributed was £2,903.68 (at 5 January 2004); £2,919.64 (at 5 January 2005); £2,919.64 (at 5 January 2006); £2,919.64 (at 5 January 2007); £2,792.00 (at 4 January 2008) and £2,903.68 (at 5 January 2009).
52. In his correspondence of 15 and 29 January 2010 with TPAS, Mr Goldwyn said he was told by the Adviser that as the Halifax was solid the investment was risk free, and he should expect their value to be fairly steady so he should not expect growth.  This was because although the share price may vary a little the income was fixed.  Thus, he was not expecting to see the stock vary.  Mr Goldwyn explained that he had specifically looked for an arrangement where he would not need anyone to manage the portfolio.
53. During our investigation Mr Williams of Brewin Dolphin was asked to comment about what advice he may have given at January 2009 but he declined to say.  Mr Williams was re-approached again very late on in the investigation, in light of further submissions from Mr Goldwyn, and asked three questions.  In response to the first question about what happened between the pricing error being identified at the end of September / beginning of October 2009 and his recommendation in mid January 2010, Mr Williams said that during that time there were several meetings between him and Mr Goldwyn but that Mr Goldwyn was unsure what to do.  In response to the second question about whether or not his recommendation would have been the same in January 2009 as it was in January 2010 and, if different, what would he have recommended, Mr Williams said markets were very volatile around that time (January 2009) and he maintained the position that he could not say now what his recommendation might have been then.  His recommendation could well have been different (e.g. gilts rather than corporate fixed interest stock).  But, in any event, as Brewin Dolphin were not acting for Mr Goldwyn in relation to his pension (as opposed to his other investments) at that time he did not want to get drawn in to what hypothetically they might have recommended.  Brewin Dolphin was also asked by my investigator if Mr Goldwyn had taken any action on his other investment portfolios that might be used as evidence to suggest what Mr Goldwyn may have done.  Brewin Dolphin’s response to this third question was that the action a client may take in relation to his private investment portfolio might not necessarily be the same that he should take with regard to his pension portfolio.  Mr Williams did not consider it was appropriate to consider this.
Summary of Mr Goldwyn’s position
54. He wanted a scheme behaving like an annuity that did not need an adviser.  He was advised to buy the Halifax securities as they would produce a constant interest independent of the market changes.  It was a specialised stock the Adviser frequently used.  The Adviser told him the shares were unusual and would not move with the market but move contrary to it.  It was very safe.
55. This apparently proved to be so, his valuations over the years showed a steady value at approximately £350,000 and provided an income of circa £22,500 a year.

56. He paid IPM to administer his pension.  They were the trustees and guardians and should have noticed over the years that the valuations did not make sense, i.e. they never varied.  He knew IPM could not give financial advice.  But they were legally obliged to tell him annually what the fund was worth.  This they did on their headed notepaper and therefore this shows they took responsibility for the accuracy in giving him such an unambiguous assurance of the valuation.  That they claim to be passively passing on another’s valuation does not mean they are absolved from their responsibility.  It is preposterous that they merely copied figures from ODL without thinking about them or verifying them.
57. IPM chose ODL not him.  He had no dealings with ODL or any other source of information regarding the shares.  Apart from IPM’s annual valuations, he only ever asked IPM for valuations and they forwarded ODL’s valuations by email.

58. On the contractual position of IPM, he would like to point out that in their terms of business IPM actually contract to provide him with two valuations per annum.  Though these terms may have changed at some point in the relationship, they have never provided him with a second (six monthly) valuation report.
59. The dismissing of the Investment Adviser was part of his original advice – see his letter of 15 January 2001.  He certainly did understand from his meeting with IPM in May 2001 that IPM could not give formal investment advice and that he would be responsible for getting this advice.  But he did not understand, and believes he was not told, that IPM was expecting him to be the formal ‘Investment Advisor’.  In any event, he was not told that he should not rely on IPM’s valuations because they had no responsibility for their accuracy or were untrustworthy, and that he should obtain independent ones from other sources.
60. Had he had accurate figures from inception he would have had a context to judge the meaning of £346,000 and averted a catastrophic loss.  If his stocks with Halifax / HBOS plc were not constant and not behaving as the Adviser had told him to expect, it would have destroyed his belief in the isolation from the market of this ‘special’ stock as the Adviser called it.  He was being kept from this knowledge that this stock was strongly influenced by the FTSE100 trends.

61. He disputes IPM’s view that the incorrect valuations did not cause the huge loss of fund value that he has suffered.  All of IPM’s valuations after 2005 (including those at January 2008, January 2009, May 2009 and September 2009) misled him into thinking these shares were insulated from the market in the way the Adviser had claimed.  The false valuations hid their real behaviour during the 2003 crisis.  Indeed, the value of his fund hit £403,736 in January 2006 and, had he been aware of this fact, then as long ago as 2006 he would have more clearly understood the volatile nature of his investments.  He could even have consolidated a significant gain for example.  The decrease portrayed after March 2007 was, as he expected, due to him selling some shares but the share price he was seeing was still stable.  Had he seen the true behaviour he would have sought advice by about 2004/05.

62. He has compiled a chronology of events, including looking through past phone records and all available paperwork, and submits a shortened version of this timeline summary.  He has not been able to provide evidence of all the communications that took place, but given other evidence, he thinks it is safe to assume (and hopes it is accepted) that there were many other emails and telephone calls.

63. He reviewed his retirement fund regularly.  As well as the ad-hoc valuations mentioned at paragraph 28, he also submits an ad-hoc valuation at 28 April 2004 which was obtained, he believes, to coincide with the triennial valuation.  The communications mentioned in paragraphs 17, 18 and 22 concerned a change of income strategy and further valuations would also have been requested in writing during the course of 2007 (though no valuations at these times have been provided).  His email of 7 September 2007 shows he was well aware of the importance of keeping a close eye on the fund value and the danger of fund depletion, and relied on IPM to provide him with accurate information regarding the residual retirement fund value.

64. The covering anniversary letters refer to the obligations that IPM took on under the Disclosure of Information Regulations.  One of the principle planks of that body of legislation relates to the importance of effective member communications and highlights in particular the significance of providing accurate information “so members receive full and reliable information”.

65. IPM failed to provide reliable information which was not confined to an isolated incident but rather there is ample evidence that IPS “systematically misinformed” him in relation to the value of his funds.  The fact that information was erroneous caused him to make decisions (in respect of income drawdown) which may have been prejudicial (though in his summary accompanying his complaint form to my office he said he had talked to IPM about the tax changes the government were making to prevent the possibility of passing the fund on to children).  This ongoing failure also prevented him from taking critical mitigating action in relation to his investments in the course of 2008.  IPM had a duty of care to provide reliable information.  It is unfortunate that he is unable to provide actual statements for the period in question but there is no doubt in his mind that he was given fund values on numerous occasions over the phone and/or by email.  From 2007, when selling some of the stock in order to provide sufficient funds to pay his increased level of pension, IPM should have noticed how little they were getting for the stock compared to the price they were quoting on their valuations. 

66. Valuations would have been obtained on several occasions in the course of 2008 (April through to November 2008) in connection with the asset sales.  It surely should have been obvious to IPM that Mr Goldwyn was not being given an accurate picture in relation to his investments in the Halifax bonds.

67. Mr Goldwyn says on 17 April 2008 there were several telephone conversations in respect of additional asset sales to finance the higher drawdown payments.  Mr Goldwyn submits an undated note (marked xiv) and suggests that this is contemporaneous telephone notes.  He was told that 12,000 shares would need to be sold to make up the GAD maximum drawdown payment.  He submits that such a calculation would have been quite impossible without accurate pricing information for the shares being sold.  At this point it should have been obvious to IPM, even if it never had previously, that there was a pricing error.  His file note clearly shows the essential figures that he was working to including the number of shares to be sold, remaining fund values, etc …  [The scribblings stated half-way down the page ‘10%’ and ’28,000’ (which appear to be in relation to income) and at the bottom of the page figures of ‘5’; ‘15’; ‘150’; ‘5,000’; ’10,000’; ’20,000’ and ‘300,000’ are shown]

68. April 2008 was a critical moment for had he been provided with the correct fund valuation he would have had an opportunity to address the catastrophic risk to which he was now exposed by his continued investment in the Halifax Bonds.  But, in fact, he was quite oblivious to the risk and entirely unaware of the loss that had already been incurred in the first four months of 2008.  He has now identified that the bonds reduced 16.5% in these four months and has submitted a chart (Document marked ‘Halifax 13 5 8 chart.png’).  He affirms that this fall in value in such a short period of time would have caused him to be “severely shocked”.  Bearing in mind that he was at all times concerned to protect the fund’s value, had always paid attention to ensure that the fund value was staying “on track” and, even from the outset, did not want a high risk / high volatility investment.  This would have been a catalyst for him to reappraise his investments and seek professional advice (as he did subsequently).

69. As he wanted a scheme which would reflect the experience of an annuity (though inheritable in the event of his premature death) he was expecting no dramatic falls in his valuations and, over the years based upon IPM’s valuations, had seen no evidence of any volatility.  He admits his attention and focus were always on the fund value rather than the price of the underlying holdings, but as the value of his portfolio comprised entirely of one bond, he reasonably concluded that the fund value was moving identically to the bond price anyway.  Given the esoteric nature of the underlying investment, pricing information was not readily available and IPM had invited him to always call for values.

70. This reliance and expectation were reinforced during the period 2001 to 2007 based on the annual valuations.  In reality there had been some volatility during this six year period.  Whether the conclusion that these relatively small movements would have not caused him to change his original investment may be right, but it is without doubt that the constant price imputed by IPM reinforced a false impression in his mind.  He expected consistency, causing him to believe that the investment was a sound one, not subject to general market volatility, precisely as he had been sold it in the first instance.

71. Notwithstanding his belief that he would have taken action in 2008 to mitigate his position, there can be no doubt whatsoever that by January 2009, on receipt of a correct annual valuation in January 2009, that he would surely have wanted to take mitigating action in respect of his investments.  Faced with a drop in value of what would have been approximately 40% (again using the chart – marked Halifax 13 5 8 Chart) there can be no doubt he would have taken similar advice to that which he received a year later.  By not doing so, he has suffered two potential losses – the loss from further price reductions in the assets owned and the loss from price gains from the portfolio of alternative investments in the period to January 2010 (by which time he had switched his assets in any event).
72. On the contention that he would not necessarily have taken action to mitigate his loss during the course of 2008, he argues there is ample evidence that conflicts with that view.  In the autumn of 2009 the error was identified and Brewin Dolphin offered a specific written advice in a letter of 15 January 2010 and in numerous verbal warnings prior, in relation to the risk presented by the two loss-making holdings.  Brewin Dolphin’s position was that they would not agree to act for him unless he agreed to amend the risk profile and holdings of his SIPP.  This is sufficient evidence that the investment strategy of ‘wait and see’ was not only inappropriate but could have had catastrophic consequences.  In April 2008 he believes the advice would have been precisely the same.
73. Also, by April 2008 he was within two years of age 75 and, in view of legislation at that time, having to consider annuity purchase.  It is difficult to conclude, with accurate information to hand, he would not, at the very least have taken advice on the matter, as he did subsequently.  Again, having taken advice he would surely have then taken mitigating action to reduce his risk exposure as he did so subsequently.

74. In response to what he did following the publicity surrounding the Halifax in October 2008, he says the inaccurate valuations from 2001 were responsible for confirming to him the Adviser’s statement that the SIPP Scheme was very safe. These inaccurate IPM valuations from 2001 to 2006 showed that his Halifax investments were not influenced by the stock market crisis of 2000-2003.  During the big market drop from 2001 to 2003, when the FTSE dropped 50%, the IPM valuation of his shares stayed level.  That confirmed the Adviser’s predictions.  So in 2003 his experience was that he was delighted he had not taken any loss that other pensions depending on the conventional stocks and shares were taking and so he wanted to change nothing.  It confirmed that his pension did not depend on the market uncertainties.  This was in contrast to what was happening to a portfolio of (non-pension) shares he held separately with Brewin Dolphin.
75. The information from IPM in 2007, 2008 and 2009 confirmed that his stocks were stable and keeping high and showed this behaviour was repeating again.

76. On IPM’s point, Brewin Dolphin advised him that to stay with HBOS plc Permanent Interest Bearing Shares (PIBS) risked losing everything and unless he changed they would not manage it because they thought the investment was so risky.  So whilst he will not entirely benefit from any recovery in that stock nor would he lose all from its possible collapse.  He still holds 50,000 LBG Capital 16.125% bonds which represents approximately 30% of his pension portfolio.  He decided, in conjunction with Brewin Dolphin, to hold on to some of these shares in order to keep up an income from his reduced pension fund value.

77. Commenting on the questions put to Mr Willaims, Mr Goldwyn says,

First Question (time elapsed)

· 
In relation to the time that elapsed between identifying the pricing error and taking mitigating action, IPM were investigating the error for the first month (October 2009).  He had hoped (expected) that a resolution was going to be provided to him in the first instance rather than have to take affirmative action himself.  He contacted the Ombudsman in October 2009 (and made a complaint to the Financial Ombudsman Service on 15 November 2009) and was directed to the Pensions Advisory Service.  He recalls Mr Williams was, then, of the opinion that his loss would be recovered from IPM on direction from the Ombudsman were IPM not to offer a resolution of their own volition.  He believed his loss would be recovered entirely from IPM and had even enquired as to whether IPM would be insured for such circumstances, which IPM answered in the affirmative.
· 
He wanted to sell the shares following discussions with and warnings from Mr Williams as to the highly risky nature of the assets and the signals from IPM that they would not be liable for the loss.  However, this coincided with the restructuring of the Halifax bonds as part of the Lloyds takeover.  He was initially under the impression that he was unable to carry out the sale that he requested on 28 October 2009.  He was advised of the terms of the restructure on 17 November 2009.  During the same period, he appointed Brewin Dolphin and the broking transfer authority was ‘in progress’.  In Mr Williams’ absence, Mr Goldwyn spoke with a colleague of Mr Williams (JF) and decided on his advice that the bonds should not be sold during the restructure as it was felt that the resultant stock would be more secure and price improvement was anticipated.  The price of the stock duly rose during that period.  The sale instruction was effectively on hold pending the completion of the takeover by Lloyds Bank and the transfer of the authority to act to Brewin Dolphin.
· 
Notwithstanding the content of Brewin Dolphin’s letter of 15 January 2010, he had already given clear instructions to Mr Williams in relation to the restructuring of his portfolio as evidenced by the notes from discussions on 13 January 2010.  Mr Williams was instructed to buy whatever he thought most appropriate and at whatever time he considered to be in the best interest of Mr Goldwyn.

· 
In regard to Mr Williams saying Mr Goldwyn was “unsure what to do”.  That is no doubt true and that is why he took investment advice from Mr Williams (and JF) at Brewin Dolphin and decide to hold the bonds temporarily (which mitigated the loss) and then to restructure his portfolio in accordance with Mr Williams guidance.  It is also true that he was “unsure what to do” in respect of the possible compensation for the loss incurred as a result of the errors and omissions of IPM and so sought advice from IPM and the Ombudsman.  In those respects he was quite clear on what needed to be done to resolve his difficult situation.  He acted responsibly and without undue delay.  If the inference is that he did not know what to do and so did nothing and that this is what he would have done in January 2009 or even in April 2008 then he denies that accusation vehemently.
Second Question (Advice from Brewin Dolphin)

· 
It would be totally inappropriate for him to make any comment on Mr Williams’ advice.  Notwithstanding this, he is unsure if he was asked the right question.  Mr Williams advice process will no doubt be time and client dependent.  He understands Mr Williams reluctance to say specifically what advice he might have given at the time – whether in January 2009, April 2008 or any other time in the past.  The question should be whether or not he would have been included at that time to have advised the client to take mitigating action or would he have told him (in his circumstances) to ‘wait and see’ or to ‘hold’ his investment?  When he made his original assumption that Mr Williams would surely have made a similar recommendation to a year earlier, he did not mean that the actual underlying stock recommendations would have been identical.  He merely meant to say that he would surely have given him a clear message that mitigating action ought to be taken.  This could, for example, simply have been to sell some or all of his investments and hold cash or gilt securities either as a short term contingency or as part of a more long term programme of de-risking prior to annuity purchase which, at the time, would have been a consideration given the age 75 rule.  He concedes that it would be difficult to say now what would have been the recommendation in January 2009 (or April 2008) but we could agree that, on balance, what the most likely scenario would have been for him given his attitude of risk, age and prevailing economic conditions at that time.  It is unlikely, for instance, that he would have been de-risking into a combination of cash and bonds.
Third Question (Action on his private share portfolio)

· He concurs entirely with Mr Williams’ opinion.  The limited time and legislative constraints (in relation to annuity purchase at age 75 and unfavourable prevailing drawdown conditions at that time) make comparisons inappropriate.
78. So IPM’s systematic failure did cause the loss incurred by him even though the loss itself was outside the control of IPM.  In other words, IPM are not responsible for the circumstances which led to the decline in value, nor are they responsible for the investment choice itself, but they are responsible for failing to allow him adequate opportunity to discover the loss earlier than he did.

79. He notes from correspondence between ODL and IPM that ODL considers that the onus was on IPM to notify ODL of any issues which IPM should be aware of in their professional capacity, and ODL’s position is clear that IPM is responsible for the information ODL provide.  It is unfair in the extreme that he be prejudiced in a number of ways but in this case by the mispricing of assets, as a consequence of failings by either IPM or ODL.  He is seeking redress for the losses identified as well as a refund of all the costs that he has incurred in respect of the services provided by IPM.  In summary, he contends that these losses be calculated by reference to the value of his retirement fund at 17 April 2008.
80. The possibility of losing half his pension has been very stressful and frightening.  As an aside, he has (concurrently to this complaint) made a complaint in relation to the original advice received in respect of the sale of his SIPP.
Summary of IPM’s position
81. Their email of 16 May 2001 set out what services IPM provided and the limitations of IPM’s role as trustee and administrator.  IPM’s business model works on the basis that members of the SIPP appoint third party investment firms to fulful the responsibility of reporting asset values to them, as trustee.  IPM then coordinates the information and reports to the member.

82. When the Adviser ceased to act for Mr Goldwyn in 2005, Mr Goldwyn effectively became the Investment Advisor.  They consider this to be relevant.  However, IPM should have insisted upon him appointing another Investment Administrator.

83. The stock was placed with ODL for the reasons given at paragraph 12.  IPM had a long standing relationship with ODL Securities Limited and had many clients who used their trading systems.  The Managing Director of this stock broking firm had agreed to provide safe custody for IPM at no charge to either the client or IPM.  [IPM was also cooperating with them on the provision of SIPP administration services for ODL’s branded SIPP offering].

84. They have global access to their clients’ holdings with ODL that they hold for them.  The price became uncoupled on ODL’s system and they accept the figures provided by ODL were erroneous but IPM merely passed on the information which they had received in good faith.  ODL have subsequently told IPM that price fluctuations and price errors using external feeds from systems such as bondscape can occur.  Usually errors are picked up by traders or clients, but on this occasion this error was not picked up as Mr Goldwyn was in fact the only client holding these securities in the whole of ODL’s client base and the error went unchecked for some time.
85. Mr Goldwyn invested in what were known as PIBS which are usually an investment for professionals.  These bonds are typically traded by institutions in minimum batches of 1,000 shares at a time.  They held two stocks for Mr Goldwyn which were not only concentrated in the banking sector but also in one company, HBOS plc, which suffered from well publicised financial difficulties over the past couple of years.
86. They requested specific cash amounts from ODL to cover any cash shortfalls on the SIPP’s bank account.  Stock is sold in parcels of one thousand shares.  On Mr Goldwyn’s point, the calculations, determining the number of shares to be sold in order to finance the cash payments in excess of any cash that ODL may have been holding from interest/coupon payments, will have been carried out by ODL.  

87. The fall in Mr Goldwyn’s fund value occurred during 2008.  In January 2008 they provided a valuation of £327,288.14 against a correct valuation of £334,984.72 (based on prices for 4 January) and in January 2009 they gave a valuation of £310,145.53 versus a correct valuation of £197,283.98 (based on prices for 5 January).  So rather than exaggerate Mr Goldwyn’s pension fund in 2008, the 2008 valuation actually detailed a figure lower than the true value.  The valuation in January 2009 exaggerated the position by a considerable margin following a reduction of £137,700.74 in the true value.  However, at the time of the 2008 valuation the pension was still clearly performing at a level significantly above that which Mr Goldwyn felt acceptable.

88. The valuations are a snap shot in time.  They do not believe this drop in value can be attributed in any way to the incorrect valuations.  Had the 2008/9 valuations been issued correctly, this loss would still have been incurred as it took place in the period between the two valuations.

89. Following the removal of the Investment Adviser, the investment decision to retain these two Halifax securities as the sole component of his SIPP had become Mr Goldwyn’s.  Whilst ODL’s failure to issue correct prices was regrettable, it did not negate the fact that Mr Goldwyn decided to hold and maintain a portfolio of two stocks; stocks that he had maintained in his portfolio for eight years.  The cumulative impact of this concentrated portfolio led to a very risky investment strategy given the events in the banking sector.

90. The Investment Advisor, a role that Mr Goldwyn had adopted personally in the absence of appointing one, was responsible for regularly monitoring the performance of the SIPP investments.  Had that responsibility been met, then not only could any loss since the 2009 valuation have been avoided but also a substantial portion of the loss incurred between the January 2008 and 2009 valuations.  Mr Goldwyn has liquidated a lot of his PIBS and thus crystallised / locked into his losses, and will not benefit from any price recovery in that stock.
Conclusions

91. It is not disputed that incorrect information, in the form of annual and ad-hoc valuations, was repeatedly provided to Mr Goldwyn in respect of his SIPP by both IPM Personal Pension Trustees Limited and IPM SIPP Administration Limited (collectively IPM).  This was maladministration.

92. I note Mr Goldwyn states he was entitled to bi-annual valuations, but that is incorrect.   Mr Goldwyn is mistaken about the terms of business; they provide that the Investment Administrator (i.e. the Adviser) would provide information to the Trustee (IPM) twice a year. Under the Disclosure of Information Regulations Mr Goldwyn was entitled to a valuation from IPM annually.  
93. There was also maladministration in that IPM tried to blur their liability with that of ODL in initial responses to Mr Goldwyn. 

94. The production of annual benefit statements and dealing with ad-hoc requests for values is an administrative task that fell primarily to IPM SIPP Administration Limited to do as the administrator.  

95. Although IPM consider the removal of the Adviser’s involvement as Investment Adviser and Investment Administrator to be crucial, IPM were obtaining pricing information from ODL prior to the Adviser’s cessation.  Thus, in my view, the removal of the Adviser did not significantly impinge on the processes that were being followed prior to 2005.
96. Point 4 of the Investment Advisor Agreement entitled the Trustee (IPM) to appoint custodians.  The respondents say they acted in good faith and I have no reason to doubt what they say.  Even so, they used the information they obtained from ODL for the annual valuations in spite of there being no formal custodian agreements in place.  IPM have explained they use ODL for all their clients unless a client already had a relationship with another party that the client wanted to use as custodian.  It therefore seems to me the arrangements put in place with ODL were casually done so by IPM and both the Old and New Trustee accepted that position.  Certainly ODL perceive IPM as its client rather than Mr Goldwyn. 
97. Further, whilst I would not expect IPM to have to check the pricing information that they received, they are still responsible for its use.  IPM have an obligation to administer Mr Goldwyn’s SIPP properly, and Mr Goldwyn has a right to expect that matters are dealt with accurately, efficiently and correctly.  As I have stated therefore IPM should not have tried to blur their responsibility with that of ODL in their initial responses to Mr Goldwyn.  That too was maladministration.
98. So there were two failings.  Both caused some loss to Mr Goldwyn, and so were maladministration.  The issue of exactly what loss this caused Mr Goldwyn is however more difficult to determine.
99. Although incorrect information was given, the provision of incorrect information does not, of itself, entitle Mr Goldwyn to the incorrect information / benefits, i.e. his entitlement does not change as a result of incorrect information.

100. Moreover, the reduction in the value of Mr Goldwyn’s pension fund was directly caused by falls in the market price of the two securities he held with HBOS plc (formerly Halifax plc) and not by the incorrect valuations.  For much of the time, the incorrect valuations actually under-quoted his investment’s true value.  So there is no direct link between the incorrect valuations and any investment loss.
101. A more complex issue is whether or not Mr Goldwyn would have acted differently had he received correct valuations and not been misled and indeed has he suffered injustice by not acting that way?

102. Mr Goldwyn asserts that he would have acted differently had he known the true value of his pension portfolio.  As a result, he contends that he has suffered loss.  His argument is that he would have taken advice sooner and it is likely that following advice he would have sold all or some of the two stocks that he held with Halifax / HBOS plc earlier than he did.
103. I have very carefully considered this argument, but am not satisfied Mr Goldwyn has established he would have taken advice earlier than he in fact did. 
104. I have reached this conclusion for several reasons that I expand on as follows.
105. I acknowledge first that it is always very difficult to say with any degree of certainty what might have happened in different circumstances.  I also appreciate of course that it can be difficult to prove a negative, and inevitably hindsight can become a consideration which I have to factor in.  But, even taking all this into account the evidence does not support Mr Goldwyn’s assertion that he would have taken advice earlier had he been told the true value of his stocks.
106. Mr Goldwyn pension was initially linked to the level of income from the bonds.  So the two securities with the Halifax / HBOS plc were selected primarily for their income paying ability.  So the focus from the start appears to have been income stability, not actively shifting investments to secure capital.

107. This is supported by the fact that although Mr Goldwyn was told by IPM that they did not provide investment advice; he decided he did not want an Investment Adviser to actively manage the investments for him and finished with his initial Adviser’s services.  Again this militates against Mr Goldwyn seeking advice and actively shifting investments.

108. Moreover, since commencing his SIPP and being without an advisor Mr Goldwyn has held the same two stocks throughout and has not actively managed his investments.  The evidence shows that he did not shift strategy even when considerable publicity was given to banking stocks shifting values.  Indeed Mr Goldwyn was asked during my investigation about what he did in October 2008 surrounding the publicity surrounding HBOS plc and his response is included within his submissions.  Despite the news that HBOS plc was in trouble and on the brink of collapse, Mr Goldwyn still took no action and did not seek advice.
109. I of course do not ignore the fact that Mr Goldwyn contends that had he had correct valuations of his pension portfolio then the fluctuating values would have led him to seek advice and take action.  However the incorrect values have also fluctuated by £37,000 (i.e. £347,781 in 2004 versus £310,145 in 2009), which is not insignificant, but such changes did not cause him to seek advice.
110. Further, in January 2009 Mr Goldwyn was told that his pension portfolio was worth £279,725 as at 5 April 2008 and this fund value was used to reset the GAD drawdown limits for his pension.  There is no evidence that he queried the erratic change in value which was £47,563 less than the incorrect IPM valuation of £327,288 given at January 2008.  So although Mr Goldwyn also asserts that towards the end of April 2008 he would have taken advice and this is on the basis that his true fund had reduced to £281,604, the evidence does not support that contention.
111. Mr Goldwyn also says that by January 2009 there could be no doubt that he would have taken some mitigating action, but even if I were to accept that the true value in January 2009 (rather than the troubles of HBOS plc) were enough for him to seek advice and cause him to act; there is no evidence of injustice.
112. It took about four months from 2 October 2009 to 26 January 2010 for action to be taken.  If action had commenced in mid January 2009 then taking a similar timeframe would result in action being taken around mid May 2009.  An explanation has been proffered about the time that elapsed between 2 October 2009 and action being taken on 26 January 2010.  Some of the actions taken then may well have still been taken if action had started in mid January 2009.  For instance, Mr Goldwyn may well have queried with IPM the valuations of his pension fund investments in the second half of January 2009 as he did in October 2009.  Some of the actions, though, may not have occurred.  For instance, Lloyds had announced a rescue takeover, but the replacement of the bonds with bonds from Lloyds Banking Group had not been made.  Nonetheless, Lloyds had stepped in and so similar decisions would need to have been considered as to whether or not to keep the existing bonds and whether they might improve in value now that Lloyds had offered to rescue HBOS plc.

113. Even if I were to accept that Mr Goldwyn might have acted more quickly, allowing him two weeks to query the value with IPM and two weeks to take advice, the bonds were unlikely to be sold before mid February when the value of his bonds were £149,924.  However, when advice was given on 13 / 15 January 2010 it took nearly two weeks to enact the recommendations made.  A similar time-span would mean the bonds may have been sold by the end of February 2009.  At these times, the value of the bonds were £149,924 and £136,999, compared with £200,133 on 26 January 2010.  That is £50,209 and £63,134 less than they were a year later.  If Mr Goldwyn sold 2/3rds of them then his new investments would need to recoup 2/3rds of these losses just to put him in the same position.  There is also the aspect of what income yield alternative investments might produce compared with the investments that Mr Goldwyn did own.

114. The other difficulty for me is that neither Mr Goldwyn nor Mr Williams have been able to say what they might have recommended around this time or what action might have followed.  Without evidence of what investment changes Mr Goldwyn may have made, it is impossible to complete an assessment and identify if he has suffered any loss if alternative action had been taken earlier.

115. I also sense some conflicts within Mr Goldwyn’s statements to me which reduce the weight I can place on his statements about what he would have done. For example, as regards capital shifts he says he understood how the investment would behave based on what the Adviser had told him and that he understood both that the value would be fairly steady and that the stock would move contrary to the stock market.  He also says that he would have taken advice sooner providing various different dates as the dates when he would have taken action (i.e. 2004/05, April 2008 and January 2009).  There is also some incompatibility between saying he did not want high risk but investing his entire pension fund in one single company.

116. So, I am unable to conclude that Mr Goldwyn would have acted any differently prior to 2009 and avoided investment losses.  The position may have been different after January 2009, but as there is no evidence to suggest what he might have done it is impossible to ascertain whether he has suffered any loss of investment value due to the incorrect valuations. 

117. I am satisfied though that Mr Goldwyn has been caused a lot of time and bother while he established why the valuations he was given were incorrect.  The catalyst for discovering the true value of his pension fund was Mr Goldwyn approaching Brewin Dolphin ahead of his 75 birthday.  By that time, Mr Goldwyn’s investments had fallen in value.  Further, in my view as noted IPM should not have tried to blur their liability with that of ODL and I consider this blurring too must have inconvenienced Mr Goldwyn. 
118. So what is the measure of the inconvenience and stress caused?  It is understandable that Mr Goldwyn would have been very upset and anxious to find out that his investments had fallen in value, which is the real reason for his loss, but a lot of that distress would have been as a result of the market fall due to the difficulties with that particular security rather than due to the incorrect valuations.  I therefore consider whilst the maladministration identified has caused Mr Goldwyn non‑pecuniary injustice; the redress for non-financial injustice needs to be balanced and distinguished between distress and inconvenience caused by the maladministration and other distress caused by other factors.  My direction below makes allowance for such causes.

Directions
119. Within 21 days of this determination, IPM SIPP Administration Limited is to pay Mr Goldwyn £600 compensation for the distress and inconvenience caused.
JANE IRVINE 
Deputy Pensions Ombudsman 
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