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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Miss Caroline Goss

	Scheme
	Spring Steel (Productions) Ltd Executive Retirement Benefits Scheme (the Scheme)

	Respondents
	Nicholas Goss, Jane Goss, Daniel Goss and Charlotte Goss (the Responding Trustees)  


Subject

Miss Caroline Goss complains that the Responding Trustees of the Scheme have prevented her from transferring her entitlement under the Scheme to an arrangement with another provider. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Responding Trustees as there is no justification for their failure to implement Miss Caroline Goss’ request to transfer her benefits to another pension provider.  
DETAILED DETERMINATION

Scheme Rules 

1. The Rules that govern the Scheme say:

“Employee” means any employee or Director of the Employers.”
“Member” means any individual admitted to membership of the plan in accordance with the Declaration.”  

“Membership

Any Employee may, in the sole discretion of the Employer, be admitted to membership of the Plan with effect from the date shown on a written statement…” 
Material Facts

2. The Scheme was established by a Declaration of Trust dated 22 December 1989 by Spring Steel Productions Limited. On 7 November 1997, Spring Steel Productions Limited changed its name to Goss Components Limited (the Company).

3. The Scheme is a small-self administered scheme. At the time the Scheme was established the membership consisted of Edward Goss, Thirza Goss and their son Nicholas Goss.  Nicholas Goss’ wife, Jane Goss joined the Scheme on 16 December 1995. Nicholas and Jane Goss’ two adult children, Daniel and Charlotte Goss, joined the Scheme in or around 2007. 

4. The Declaration of Trust states that the Company was the first trustee of the Scheme. However later deeds indicate that at some point in the intervening period the trustee was changed from the Company to individual trustees. Specifically, a deed dated 19 April 1994 signed by Edward Goss as a trustee of the Scheme. A deed, dated 25 January 2008, signed by Nicholas Goss, Jane Goss, Daniel Goss and Charlotte Goss as individual trustees. A further deed dated 8 July 2010, removing Thirza Goss and Caroline Goss as trustees and confirming that Edward Goss had died, was also signed by Nicholas Goss, Jane Goss, Daniel Goss and Charlotte Goss as individual trustees.  

5. Until August 2006, the Pensioneer Trustee was Clerical Medical Investment Group Limited. The administrator of the Scheme is Whitefoord Pension & Trustees Services Limited (Whitefoord).

6. It is relevant to this complaint to record that on 6 January 2005 Edward and Thirza Goss became patients of the Court of Protection by reason of their mental incapacity. The Receiver appointed by the Court of Protection is Mr Peter Connell. Since September 2003, Edward and Thirza Goss’ financial matters have been the subject of a number of contentious legal proceedings. In particular, in May 2004, Nicholas Goss was appointed with Power of Attorney to deal with his parents’ financial affairs. In June 2004 Caroline Goss applied successfully to the Court to have that power removed. In October 2006, Caroline Goss made an application to the Court of Protection for statutory wills to be made in respect of Thirza and Edward Goss and in July 2007, she applied to the Court of Protection for lifetime gifts to be made to both herself and her brother.  
7. The Court of Protection agreed that Caroline Goss was to receive title to a French property (Le Plan) which was owned at that time by the Company. 50% of the purchase price was to be funded from Thirza and Edward Goss’ shareholder loan accounts and 50% from their estates. Nicholas Goss was to receive the remainder of the funds in his parents’ shareholder loan accounts and shares. The Court said, however, that Nicholas Goss’ gifts were not to be made until the Receiver appointed by the Court of Protection was satisfied that title to Le Plan had been vested in Caroline Goss and Nicholas Goss had taken all steps required to enable pension annuities to be purchased for Mr and Mrs Goss. 
8. Following the Court of Protection’s ruling in July 2007 there followed lengthy correspondence in connection with the purchase of Le Plan and the purchase of annuities for Mr and Mrs Goss senior. It is relevant to note that Mr Connell has complained to my office on behalf of Thirza Goss and the late Edward Goss, who died in January 2010, about the trustees’ failure to purchase annuities for Mr and Mrs Goss senior. Those applications are dealt with under reference 86124/1 and 86140/1.    
9. On 18 October 2009. Caroline Goss’ legal advisers wrote to Nicholas Goss’ legal advisers and said:

“…I have now seen a letter dated 3 September 2009 which values my client’s interest in the pension at around £244k. That is lower than the £300k figure previously quoted by the former advisers. It would be appreciated if the valuation could be explained.

As and when we come to an agreement, I would ask for an agreement that my client’s share be transferred out to a separate pension scheme at her direction. This has been agreed before and clearly needs to happen. My client’s retirement as a trustee (since it seems occasionally to be an issue) should also be arranged…”   
10. An email dated 20 October 2009 from Caroline Goss’ legal advisers to Nicholas Goss’ legal advisers said “…My client’s share of the pension. I would be grateful if [Whitefoord’s] could come back to me with an explanation of the calculation and confirmation that my client’s share will be transferred to another pension provider (I think Clerical Medical) by the agreed date.”

11. On 22 October 2009, Nicholas Goss’ legal advisers wrote to Caroline Goss’ legal advisers and said “Caroline Goss’ Share of the Pension - We consider that this is a matter for your client to take up with Messrs Whitefoords…”
12. On 12 July 2010, Caroline Goss’ legal advisers wrote to Whitefoord and said that Caroline Goss had, on a number of occasions, sought to transfer her entitlement under the Scheme to another provider but that this request had not been actioned.

13. On 29 July 2010, Whitefoord responded to the letter of 12 July 2010 and said that they were unaware that any formal request for a transfer had been made. The letter said:

“It has been brought to our attention that Caroline should never really have been admitted to the Scheme. Paragraph 20 of her witness statement to the Court of Protection states quite clearly that she never did any work for the Company, although was never taken off the payroll after carrying out some receptionist duties in her early 20’s. 

As you will know HMRC will take the view that she should never really have tax approved occupational pension rights in a Scheme established by an Employer whom she never worked for…”

The letter also advised that in accordance with the provisions of the Trust Deed the power of appointing and removing trustees vests with a majority of the trustees of the Scheme. A majority of the trustees, consisting of Nicholas Goss, Jane Goss, Daniel Goss and Charlotte Goss, had met recently and decided that it was no longer appropriate for Caroline Goss and her mother to be trustees of the Scheme and they had therefore been removed by a deed dated 8 July 2010.          

14. In support of Caroline Goss’ claim that she was an employee of Goss Components Limited and a member of the Scheme I have been provided with the following evidence:
· The minutes of a Board Meeting of Spring Steel Productions Limited held on 1 July 1992 which confirms that the company had agreed to buy a property in France (Le Plan) with an aim to gain a foothold in the French spring and pressing market. 

· An open letter, dated 3 March 1993, written by Edward Goss (deceased) which states that the company had recently purchased a property in France known as Le Plan and that Caroline Goss and her three children were currently living at Le Plan. The letter said “Ms Goss has been an employee of this company for over 10 years and is currently on a holding salary of £[blank] per annum pending the establishment and settlement of this office…”
· A letter dated 17 December 1999 from the Company to HMRC confirming Caroline Goss’ employment with the Company. 
· A form issued by the UK Child Benefit Centre to the Company on 28 January 2003 requesting information about Caroline Goss’ employment. The form has been completed by the person who held the office of Company Secretary at that time. The Company Secretary confirms that Caroline Goss has been employed by the Company since 1980. There is a handwritten and signed statement on the form which says “Miss Goss is an agent for us in France. Miss Goss is employed by the above Company. Paid in the UK. Tax and NI deducted from salary.” 
· Copies of emails and letters for the period June to August 2004 sent between Caroline Goss and her accountants in relation to the completion of a P11D form in respect of Caroline Goss’ use of a company car. The following statements were included within the correspondence:

“…You will see from your brother’s letter that there are some contradictions here. In para three he says that you have a Company car, whereas in para 6 he says they are owned by you personally…”
“…I have never been asked to submit mileage, and for the last year or eighteen months I have submitted very few petrol costs.”

“I have paye codings notices from 1998 through to 2000. I have several P60 from 1998 to [2]003/04. Then in March this year I received a paye coding notice 2004/2005…This shows my tax code as 134L…”

“…I have had another telephone call today with a more senior person at the Company Accountants…We both know there are problems on both sides – the Company because it had completed incorrect forms over the years which would render it liable to substantial penalties and on your side a tax liability for your use of the Company property…”
“Your brother asserts that you do not carry out any work for the company, and have not done so and therefore this would make it impossible for you to submit business mileage claims…”

“I have received a copy of the tax calculation for the year ended 5th April 2003 from the Inland Revenue, which show apart from the benefits in kind for the car, a benefit in kind in respect of entertainment. For the year ended…In fact if you have not been carrying out company business. If indeed the amounts purely relate to personal meals then I would confirm that this would be taxable as a benefit in kind…”        
· An Actuarial Valuation for the Scheme, as at 31 December 2004, prepared by the Actuary at the time (Wolanski & Co, for and on behalf of Clerical Medical Investment Group Limited). Caroline Goss is included in the list of active members at the valuation date. The report states that Caroline Goss’ employment commenced on 1 January 1980, she joined the Scheme on 16 December 1995 and her salary was £19,795. The report states that the Scheme assets amounted to £4,514,323 of which £195,078, including a Clerical Medical policy valued at £28,000, is allocated to Caroline Goss.  
· A letter dated 11 February 2005 from Nicholas Goss to Caroline Goss which said:
“You have been notified that due to a downturn in the Company’s business your position has provisionally become redundant…” 

· A letter dated 28 February 2005 from Nicholas Goss to Caroline Goss which was written on Goss Components Limited letterhead which said:

“However the situation remains in that I regret to inform you that the Company considers that your position as Goss Components’ representative in France has provisionally become redundant…

If it becomes necessary to make you redundant, you will be entitled to receive the following payments:

Notice money (12 weeks at £293.27 p/w)

3,519.23 

Statutory redundancy payment (£280 x 22½)
6,300.00” 
· Trustees’ Reports, for the years ended 31 December 2005 and 31 December 2009, which state that Caroline Goss is a member and a trustee of the Scheme. The reports are signed by Mr Nicholas Goss and Mrs Jane Goss.

· A statement, dated 12 March 2007, prepared by Mr Nicholas Goss in connection with Court of Protection proceedings which included the following statements: 

“From 1980 Caroline was an employee of GCL. In fact she did very little for the company other than a brief period when she did some filing and reception work”.

“I was concerned about the employment law position, if we simply terminated Caroline’s employment…”

“Caroline has never been a Director of any of the family companies but was an employee of GCL from 1980 until she was made redundant on 16 June 2005 and a redundancy payment was made to her. At the time she was made redundant her annual salary from GCL was £15,200.”   

· A copy of the deed dated 8 July 2010 removing Caroline Goss as a trustee of the Scheme. 

15. In support of the Responding Trustees’ claim that Caroline Goss has never been an employee of the Company and was not therefore entitled to become a member of the Scheme I have been provided with the following evidence:
· A faxed copy of a letter dated 22 March 2005 from Caroline Goss to Nicholas Goss which said: 
“…I see no reason to continue with this ludicrous façade concerning my position within the Company…You know perfectly well that when our father created a position for me within the Company (circa 1978) he did so with the sole intention of providing me with an allowance. There was no job then and there is no job now…”
· A statement, dated 9 March 2007, prepared by Caroline Goss in connection with Court of Protection proceedings which included the following statements:
“I ought to mention at this point that I have recently seen a reference in minutes of an AGM of Goss Components, my father’ company, which suggests that my house was a French branch office of the company and that I was the company’s representative in France. I do not understand this at all, and can confirm that at no point at this time did I do any work for the company and at no time was the property used as an office. I did once actually work for what was then Spring Steel Productions as a receptionist when I was in my early 20’s, I was at this time living at home with my parents and my father and I soon realised that I was not happy. I was soon taken off the job but not the payroll.”    

“…he paid me a salary from the company as an allowance. By 2005, when I was made ‘redundant’ from Goss Components by my brother, my allowance was £15,250 per annum.”
Summary of Miss Caroline Goss’ position, submitted on her behalf by her legal advisers 
16. Nicholas Goss was at all times both the lead trustee of the Scheme and the Managing Director of the Company, which is a small company. It is inconceivable that he did not know who was employed by the Company, who did what and who was on the payroll, for which he must have taken responsibility.

17. It is not right that Caroline Goss was never admitted to the Scheme. She has always been treated as a member and it is only now that the Responding Trustees’ assert that she is not a member at all.   
18. In their letter of 29 July 2010 Whitefoord discuss Caroline Goss carrying out receptionist duties for the Company and in their letter of 16 August 2010 they did not say that Caroline Goss did not have an interest in the Scheme merely that it was only worth £30,510. This is consistent (except as to value) with the actuarial valuation dated 31 December 2004 and the letter of 3 September 2009 which variously gave the values of £195,076 and £244,857 respectively to Caroline Goss’ interest in the Scheme. The valuation in the letter of 3 September 2009 was after both the Court of Protection hearing in 2007 and the HMRC meeting in 2009. It is not open to the Responding Trustees to deny the accuracy of the valuations now and to take away benefits from Caroline Goss.
19. Whatever the taxation status of the payments that were made for Caroline Goss’ benefit, there can be no doubt that payments were made by the company for her benefit and that she is entitled to be paid them from the Scheme. 

20. It is not open to Nicholas Goss who has been a trustee throughout to try to take away his sister’s interest in the Scheme based on the work she did in return for her payments from the Company when he himself has until now asserted:

· that she worked for the Company, that she was its French representative and needed to be made redundant;

· that she had an interest in the Scheme, and 

· that she was a trustee of the Scheme.  
Summary of the Responding Trustees’ position 
21. When the Scheme was established on 22 December 1989, Caroline Goss was by then 31 years old and not employed by the Company by her own admission. She was, therefore, not carrying out any duties as an officer or employee of the Company and so could not legally accrue any pension benefits during such period.
22. It is clear from the witness statements and the correspondence that the late Mr Edward Goss was providing financial assistance for his daughter through the Company even when she was clearly not employed in any capacity whatsoever. This was not a legitimate practice and would not have been acceptable to HMRC had it come to their attention at the time. This was confirmed by HMRC during a meeting in October 2009. The Responding Trustees cannot legally provide benefit for Caroline Goss for the period when she was receiving money from the Company but was not employed by it. 
23. ICTA 1970, the prevailing legislation at the time of the establishment of the Scheme and at the time of the payment of the contributions is clear. The Responding Trustees were and are obliged to adhere to this when considering membership of an occupational pension scheme. If the Responding Trustees were to allow her membership, this would not only mean the Scheme was not entitled to exempt tax status at the material times but also mean the Responding Trustees would be complicit in the illegality. 
24. The Actuarial report for the period ending 31 December 2004 shows Caroline Goss as an active member because the Actuary at the time did not appreciate that Caroline Goss’ employment was a sham. The Responding Trustees’ Report as at 2009 incorrectly shows Caroline Goss as an active member due to static records being passed on to Whitefoord by the previous scheme administrators who were clearly unaware that Caroline Goss was never legally employed.

Conclusions

25. The dispute between the Responding Trustees and Caroline Goss is whether Caroline Goss was entitled to become a member of the Scheme. The Responding Trustees argue that Caroline Goss has never carried out any duties as an officer or employee of the Company and therefore she could not legally accrue any pension benefits during such period. Caroline Goss contends that she has always been treated as a member of the Scheme and she is therefore entitled to transfer her share of the assets under the Scheme to another arrangement. 
26. The general statutory definition of "employee" for employment law purposes is "an individual who has entered into or works under a contract of employment.”  There is however no requirement that a contract of employment must be in writing and the rights provided by statute are equally available to an employee who has no written contract. It is also possible for a worker who is employed on a casual or ad hoc basis to be classed as an "employee" within the meaning of the Employment Rights Act 1996. However, it is not my role to consider whether or not Caroline Goss was, or was not, an “employee” within the meaning of the Employment Rights Act 1996 since that is an employment matter which is not within my jurisdiction. 
27. My role is to consider whether Caroline Goss is entitled to benefits under the Scheme and, if she is, to consider the Responding Trustees’ actions in deciding not to implement her request to transfer those benefits out of the Scheme.     
28. The Rules of the Scheme provide that entry to the Scheme is at the sole discretion of the Employer effective from the date shown on a written statement. The evidence provided makes clear that HMRC considered Caroline Goss to be an employee of the Company for tax and national insurance contributions purposes and I have no reason to disagree, or interfere, with that view. Whilst there is no evidence of Caroline Goss having received any written statement confirming her date of entry to the Scheme the Company made regular contributions on behalf of Caroline Goss to the Scheme which undoubtedly supports a view that the Company had exercised its discretion to offer her membership of the Scheme. 
29. Furthermore, the scheme is a small-self administered scheme and one of the requirements of such an arrangement is that members are also trustees. There is evidence to support a view, both evidentially and anecdotally, that Caroline Goss was a trustee, and therefore a member, of the Scheme. Specifically:
· The Trustee Reports for the years ending 31 December 2005 and 2009 list Caroline Goss as a trustee. The reports are signed by Nicholas Goss and Jane Goss. 

· A deed dated 8 July 2010, signed by Nicholas Goss, Jane Goss, Daniel Goss and Charlotte Goss removes Caroline Goss as a trustee of the Scheme.

· Nicholas Goss and the other Responding Trustees treated Caroline Goss as a trustee (some of the time) in asking her to sign documents and agree to decisions.
· Every other member of the Scheme is recorded as being a trustee.    
30. Taking into account HMRC’s treatment of Caroline Goss, for tax purposes, in my judgment, Caroline Goss was properly admitted to the Scheme as a member and is therefore entitled to the assets within the Scheme provided by the contributions made by the Company on her behalf.  
31. Caroline Goss has a statutory right to a transfer from the Scheme, as a written request for a transfer value, as required by the appropriate regulations, has been made on her behalf. The Responding Trustees have made various submissions in an attempt to justify their failure to implement Caroline Goss’ request to transfer her benefits to another provider but, to date, have failed to support any of their submissions with substantive evidence which might support the claims they make.
32. In my judgment the Responding Trustees, by refusing to implement Caroline Goss’ request to transfer her benefits out of the Scheme, have blatantly disregarded their obligations as trustees of the Scheme. The Responding Trustees’ actions are wholly unacceptable and amount to maladministration.   
Directions   
33. Once a current transfer value has been obtained, Caroline Goss, if she wishes to proceed, shall complete whatever forms are required for the transfer value to be paid and forward the forms to the Responding Trustees.
34. Within 28 days of receiving the transfer forms, the Responding Trustees are to use their best endeavours to enable the transfer value to be paid, by signing immediately any forms that require a signature and returning them to Caroline Goss.
35. If the transfer value is not paid within three months from the date the forms were forwarded to the Responding Trustees, because of the lack of co-operation by the Responding Trustees, Caroline Goss may refer the matter back to me and I shall consider what further action is appropriate, including referring the case to the Pensions Regulator, who has the power to remove the Responding Trustees from office.
JANE IRVINE 

Deputy Pensions Ombudsman 

21 May 2013 
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