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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr S A Myers

	Scheme
	Allen & Overy Capita SIP Services Self Invested Personal Pension (the Plan) 

	Respondent
	Capita SIP Services (Capita)


Subject

Mr Myers complains that alleged delays on the part of Capita in effecting a transfer of the Plan benefits available to him have resulted in a significantly lower amount being transferred to James Hay. He also claims that he has suffered distress and inconvenience because of these delays.     
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against Capita. It is clear from the available evidence that Capita had mistakenly informed Mr Myers during the lengthy transfer process that the Plan transfer value payable to James Hay would be the one calculated as at 30 June 2008 irrespective of how long it would take to disinvest the underlying Plan assets selected to cover payment. Capita discovered its mistake after Mr Myers had complained about the delay to the Plan transfer and subsequently used the correct method to calculate the transfer value. The error, in my view, therefore constitutes maladministration which has not caused Mr Myers any actual financial loss but he has clearly suffered considerable distress and inconvenience as a result.  

DETAILED DETERMINATION

Material Facts

1. The Plan is a “group scheme” sponsored by Allen & Overy and administered by Capita. Each Plan member (including Mr Myers) held a self invested personal pension plan (SIPP) within the Plan which had shared assets.  
2. Allen & Overy appointed Partners Capital Investment Group Ltd (Partners Capital) to be the Plan fund manager. Mr Myers also appointed it to act as discretionary investment adviser to his Plan SIPP account (the Account). By completing and signing a Plan “Investment Services Agreement” Mr Myers:

· confirmed to Partners Capital that he had read the Terms of Business and the Discretionary Investment Management Terms (DIMT); and
· permitted it to buy and sell Plan investments for the Account at its discretion without first seeking his approval. 
3. The Terms of Business showed that Mr Myers would receive a Plan valuation statement from Partners Capital every three months. 
4. Section 1.1.4 of the DIMT said that:

“You authorise Partners Capital to instruct your independent administrator…to invest and re-invest your Account in such manner as Partners Capital may deem advisable…in accordance with Partners Capital’s internal policies. You acknowledge, having had an opportunity to discuss such policies with Partners Capital and further understand, that Partners Capital may modify, without your consent or without notice to you, such account policies and procedures.”          
5. Mr Myers notified Capita in April 2008 (via his independent financial adviser (IFA)) that he wished to transfer the Plan benefits available to him into a James Hay SIPP.
6. Capita received James Hay’s transfer discharge form (signed by Mr Myers on 6 May) and also a receiving scheme warranty on 28 May. 
7. Capita informed Partners Capital on 26 June of Mr Myers’ transfer request and sent it valuation statements as at 31 March 2008 for Mr Myers and the Plan as a whole. 
8. As Mr Myers’ transfer value as at 31 March 2008 of £768,290 represented a significant proportion of the Plan assets, Partners Capital decided to defer choosing the assets for disinvestment until after Capita had provided it with updated valuation statements as at 30 June 2008.
9. Partners Capital received the new statements on 12 August. These contained errors which Capita corrected before re-issuing them to Partners Capital on 18 August. Mr Myers’ transfer value as at 30 June was £781,343, i.e. £13,053 higher than the figure as at 31 March. 
10. Partners Capital provided Capita with disinvestment instructions on 26 August to raise £735,000 in cash. Capita relayed the instructions on the same day to the appropriate fund managers. 
11. Capita informed verbally on 19 September to his IFA that “it was almost certain that the 30/6 valuation previous quoted will be used… subject to clarification from its technical department” and confirmed on 25 September that “the 30/06 valuation will stand.”             

12. As the Plan transfer was taking longer than Mr Myers had expected, his IFA complained to Capita and also instructed it to make a partial transfer payment of £545,701 (representing the value of the selected Plan holdings which had already been realised) into the James Hay SIPP on 25 September. Following a further disinvestment, Capita made another interim payment of £35,264 on 1 December.

13. Whilst dealing with Mr Myers’ complaint, Capita discovered that it had been using the wrong method to calculate transfer values available to Plan members for a short period whilst its manager responsible for group scheme administration had been absent.

14. The final payment was therefore withheld by Capita until the issue was resolved during a meeting held on 4 December. Capita reverted to using the correct method to calculate Mr Myers’ transfer value which was based on his “share of each investment within the pooled group account”, i.e. each Plan holding was split proportionally between each member based on his/her share of the Plan assets.     

15. An adjusted final payment of £122,310 was made on 7 January 2009 following the sale of the holdings in the Paragon Capital Appreciation Hedge Fund (the Paragon Hedge Fund) calculated using the correct method.
16. The total Plan transfer value paid to James Hay was therefore £703,275, i.e. £65,015 less than the amount available as at 30 June 2008.  
Summary of Mr Myers’ position  
17. Disinvestment of the selected Plan holdings (apart from the illiquid ones) to cover the Plan transfer value could have been completed by Capita in June 2008.

18. Capita did not inform him until 25 September that he had the option to reduce the redemption period for the Paragon Hedge Fund to 20 working days by agreeing to a 2% reduction to the value of the holdings in it (c.f. paragraph 21 for further details).  

19. His IFA had advised him to invest the Plan transfer value mainly in safe assets such as cash and gilts. He considers that he has therefore suffered a substantial actual financial loss as a consequence of the transfer delay because equity markets fell sharply during the latter part of 2008.
20. He has incurred over £7,000 in advisory fees dealing with this matter which he feels should be reimbursed by Capita/Partners Capital.

Summary of Capita’s position  
21. It should have informed Partners Capital earlier about Mr Myers’ transfer request during the process.
22. It admits that it wrongly paid Plan transfer values “fixed as at the last valuation date” for a while to other members. This was a mistake because by the time all the Plan assets chosen by Partners Capital had been sold either the transferring member or those remaining in the Plan would suffer a financial loss depending on how the investment markets had moved. The other members affected by this issue have been compensated appropriately by Capita.
23. It has already apologised to Mr Myers for any loss of expectation which he may have suffered as a result of its mistake.

24. It is not unreasonable to take about a month to complete the Plan valuation statements because some of the Plan holdings have specific dealing dates (typically monthly) and obtaining prices for some can also be difficult. The valuations are completed on the Plan anniversary date. Additional valuations are carried out, if requested. Partners Capital only made a request for the 30 June valuations on 16 July 2008, however.        
25. Mr Myers cannot expect to receive the Plan transfer value available to him as at 30 June in falling investment markets to the detriment of the remaining Plan members. Plan transfer values are not guaranteed and the actual amount payable would depend on the value of the underlying Plan assets at the time of disinvestment. It could have been paid only if Partners Capital had provided disinvestment instructions almost immediately and the selected Plan holdings had short trade and settlement periods. In Mr Myers’ case, however, some of the chosen holdings had extended trade and settlement periods, e.g. the Paragon Hedge Fund which had a 65 day redemption period plus an additional 28-35 days for price calculation and settlement.      
Summary of Partners Capital’s position

26. Capita usually takes about a month after the end of each quarter to prepare the Plan valuation statements. Apart from the delay incurred at the beginning of August, the time taken by Capita to produce those for 30 June 2008 was broadly in line with what it had experienced in the past.
27. If Capita had notified it of Mr Myers’ transfer request earlier, say on 1 June, it would still have waited for the Plan valuation statements as at 30 June before providing its sale instructions. It would not have been possible to select the correct Plan holdings for disinvestment using the outdated valuation statements as at 31March.

28. The nature of the Plan assets and how the Plan would be operated by Capita and Partners Capital should have been explained to Mr Myers by his IFA.
Conclusions

29. Capita received Mr Myers’ transfer request on 28 May 2008 but did not inform Partners Capital of it until approximately a month later. Capita has conceded that there is no plausible reason for this unacceptable delay which, in my view, constitutes clear maladministration on its part.  

30. I do not consider that this delay would have affected the overall time taken to complete the Plan transfer though. Even if Partners Capital had been notified of Mr Myers’ transfer request earlier, it would still have waited for Capita to submit the Plan valuation reports as at 30 June before providing its disinvestment instructions. 
31. Partners Capital was entitled to do this because, by signing the Plan’s “Investment Services Agreement”, Mr Myers had authorised it to direct Capita to comply with its internal policies and procedures in managing the Account, one of which was to obtain current Plan valuation statements before providing disinvestment instructions. Its reasons for doing so are perfectly sensible in my opinion. 

32. I am also satisfied with the explanation given by Capita for requiring around a month to prepare the Plan valuation statements. It took slightly longer to produce those for 30 June because there had been errors in the original version which had to be corrected.
33. Capita submits that Partners Capital contributed to the transfer delay by failing to ask for the 30 June valuation statements until 16 July. I do not share its view, however, because I consider that it is clear from the Plan’s “Terms of Business” that Capita was required to prepare them on a quarterly basis and reminders from Partners Capital should not have been necessary.
34. The duration of the Plan transfer process was largely dependent on the time taken to sell the Plan holdings selected by Partners Capital to cover the transfer payment. Some of the chosen assets were difficult to disinvest though, e.g. the Paragon Hedge Fund. I do not consider that Capita can be held responsible for any delay attributable to the illiquidity of such assets which it had no control over.
35. Mr Myers has brought to my attention that Capita did not inform him until 25 September that he had the option of reducing the redemption period for the Paragon Hedge Fund. I have seen no evidence to show that he chose to pursue this option once he had been made aware of it, however.   

36. Furthermore, if someone suspects that they may suffer a financial loss, they have a responsibility to take reasonable steps to mitigate their loss. In my view, Mr Myers did exactly that by requesting Capita to pay the Plan transfer value in tranches into his James Hay SIPP.     

37. Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that if the aforementioned delays had not occurred, it was unlikely that the Plan transfer process would have panned out significantly differently. I can see no basis upon which to conclude that had the transfer process gone more smoothly, Mr Myers has suffered any actual loss.

38. There is no doubt however that the administrative service provided by Capita has been somewhat poor during the transfer process. Informing Mr Myers via his IFA that he was guaranteed to receive the Plan transfer value calculated as at 30 June by mistake clearly constitutes maladministration. Capita has however taken appropriate remedial action to put Mr Myers back in the position he would have been in had it not made the mistake by adjusting the final tranche of the transfer value payment.                 
39. The maladministration identified has not, in my view, therefore caused Mr Myers any injustice in the form of actual financial loss but it is clear that he has suffered considerable distress and inconvenience as a result. 
40. My awards in relation to distress and inconvenience are modest and are not intended to punish the respondent. Furthermore I do not generally consider that any award should be made to account for the time spent by an applicant in bringing the complaint to my Office or that of the Pensions Advisory Service as both organisations offer a free service to the public and will help an applicant through the process of dealing with them.
41. I therefore make a direction below aimed at remedying the injustice which Mr Myers has suffered as a result of the maladministration identified which I consider reasonable under the circumstances on the above basis. 

Directions  
42. Within 28 days of the date of this Determination, Capita shall arrange to pay Mr Myers £500 in recognition of the clear distress and inconvenience caused to him.  

JANE IRVINE 

Deputy Pensions Ombudsman 

8 November  2011
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