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	Mr J Bradbury
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Subject 
Investigator’s decision letter and Ombudsman’s determination in a complaint concerning restrictions on “basic pay” for pension purposes.
	Mr J Bradbury

	Our Ref: 82214/2/WLAM
24 October 2011


Dear Mr Bradbury
BBC Pension Scheme (New Benefits) (the Scheme)
Thank you for your letter of 20 October 2011 regarding the above Scheme.

 

After carefully considering what you have said, I have to tell you that my decision is not to uphold your complaint against the British Broadcasting Corporation (BBC), your current employer.  My reasons are essentially the same as in Mr Lam’s letter of 22 September 2011. My additional comments follow. 

Your complaint is about the BBC’s declared intention to limit increases in Basic Pay for pension purposes to 1%.  I think strictly this is a series of (with an exception) future acts.  Each year you will be offered a pay increase which you may accept in the knowledge that the BBC will, in effect, be determining that only part of it is “Basic Salary”.  I do not know whether you are bound by a collective bargaining agreement - I see you are a member of the Musicians’ Union, so it seems probable - or whether you could attempt to individually negotiate some other salary increase.  Either way, I accept that in effect you do not have a real alternative to accepting the salary increase on the terms offered.

One limb of your argument is, if I may put it in my own words, that basic salary has its own meaning and it is not open to the BBC to declare it to be something lower for pension purposes.  In isolation I might agree with that.  But in the context of the proposed future pay increase arrangements, I do not think it is a sustainable line.  The point is that on accepting a pay increase you would know exactly that Basic Salary was being declared for pension purposes to be (as you might put it) artificially low.  It is open to the BBC to take such an artificial step if you agree to it.  

I think, by the way, that would have been the case even without the change to the salary definitions introduced in 2007.

Your other key argument concerns the terms on which you joined the Scheme in the first place.  I agree with what Mr Lam has said about that.  You argue (based on Courage and IMG) that your interest in the Scheme, which should not be prejudiced, includes the benefits resulting from future salary increases.  I do not need to reach a decision on that because no change is being made to the Scheme.  I am afraid that I do not accept that as an act in relation to the Scheme the BBC cannot take an approach to pay increases (inevitably with your agreement) that would have a similar effect to a change in the Scheme rules, even if that rule change would be not allowed under the rules.  I include the words in italics because in your most recent letter you make some quite broad points about your employment contract which in my view concern matters beyond my jurisdiction.   

For these reasons, my Determination is that your complaint is not upheld.

 

The Determination is final and binding on all parties, subject only to an appeal on a point of law.  In England and Wales, appeal is to the Chancery Division of the High Court, in Northern Ireland to the Court of Appeal and in Scotland to the Court of Session.  The courts have quite short time limits within which appeals must usually be set in motion, in some cases as short as 14 days, so you should take advice quickly if you are considering an appeal.
 

This Determination is also being notified to the BBC.

Yours sincerely
Tony King
Pensions Ombudsman

	Mr J Bradbury

	Our Ref: 82214/2/WLAM
22 September 2011


Dear Mr Bradbury
BBC Pension Scheme (New Benefits) (the Scheme)
Further to your letter of 25 August 2011 regarding the above Scheme, I would advise that I have now had the opportunity to examine your application in detail.

Essentially your complaint is that the British Broadcasting Corporation (BBC), your current employer, should not have changed the definition of pensionable salary in the Scheme rules (used for calculating Scheme contributions and benefits payable on retirement) from 1 April 2011 without consulting the Scheme Trustees before doing so.   

I have looked very carefully at the case and although I fully sympathise with your situation, I regret that, in my view, your complaint cannot be upheld. My reasons are set out below. I also enclose recent correspondence with the Scheme Trustees which you have not yet seen.
Conclusions
As you are already aware, Section 67 of the Pensions Act 1995 which came into effect on 6 April 1997 prevented a pension scheme from being modified if the changes would adversely affect members’ rights. It was replaced by a new section 67 introduced by the Pensions Act 2004 which protects the “modification of pension rights”. Schemes are now able to amend subsisting rights (the definition is shown below) without the members’ consent where the actuarial value of the rights as a whole will be maintained. The trustees, however, will still be required to approve any proposed modifications.

Subsisting rights in relation to a member at the time a modification is to be made are:

· Any right which at that time has accrued to or in respect of the active member to future benefits under the scheme rules, determined as if they had opted, immediately before that time, to terminate their pensionable service. Consequently it is pensionable salary at that time the modification is made and not retirement which is relevant; and

· Any entitlement to the present payment of a pension or other benefit which they have at that time, under the scheme rules.   

Basically, any power to modify a pension scheme cannot therefore be exercised until the trustees are satisfied, after taking professional actuarial advice, that the modification would not reduce any existing entitlement or accrued rights or, if it would do so, that the members have given their consent. The term accrued rights does not refer to future pension rights that the members would accrue if they continued in membership and the rules of the scheme were unchanged. To construe that any “entitlement” which has been acquired by an active member at the time the modification power is exercised as referring to a pension based on service up to that time but calculated by reference to pensionable salary at retirement would be inconsistent with the definition of accrued rights.    

In your letter dated 11 January 2011 to the Pensions Ombudsman, you say that when you joined the Scheme 13 years ago you were given a booklet (1996 edition) which gave a “specific and plain” definition of Pensionable Salary, i.e.

“Your annual rate of basic pay, including any London Weighting and such other earnings as may be recognised by the BBC as pensionable, subject to the Earnings Cap.”   

This booklet also defined Final Pensionable Salary to be:

“Your Pensionable Salary earned in the last year, calculated on a daily rate, before your service ends.” 

These definitions, as you have pointed out in your letter of 6 September 2011 to me, are the abridged versions of those appearing in 30th Deed of Variation for the Scheme dated 12 August 1996 which was in force at the time you joined the Scheme.  


In the 45th Deed of Variation for the Scheme dated 30 March 2011(relevant sections are reproduced in the Appendix below), the definition for Pensionable Salary was amended to:           

”.…a Member’s Basic Salary from the Employer. It includes London weighting and such other regular additions to Basic Salary as the BBC may determine from time to time. It does not include any other allowance, bonus, overtime earnings or temporary or fluctuating emoluments not specifically recognised by the BBC as being included in Pensionable Salary.”                 

Basic salary was defined in this deed to be “…the amount determined by the BBC as being an Employee’s basis salary or wages payable under the terms of his or her Continuing or Fixed Term Contract…”
You assert that the introduction of a definition for Basic Salary in the 45th Deed of Variation “to enable a substantive change to the Scheme Rules themselves (i.e. capping future increases in  Pensionable Salary to 1% each year from 1 April 2011 onwards) amount to “amendment by stealth” which had not been “assessed by either Actuary or Trustees.”      
I am unable to share your view, however. Your assertion that the Scheme Actuary has not certified that the alterations and modifications (as stipulated in the 45th Deed of Variation to the Scheme Trust Deed and Rules) do not substantially prejudice the interests of active Scheme members is not supported by the available evidence. On page two of the 45th Deed of Variation, under paragraph G, it clearly states that the Scheme Actuary was able to provide the certification requirement and a copy is enclosed for your information. By doing so, the Scheme Actuary certified to the Scheme Trustees that, in his opinion, the proposed amendments would not adversely affect any member (without his consent) in respect of his entitlements or accrued rights acquired before the power of amendment was exercised.     

The Scheme benefits which you have already built up (i.e. your accrued rights) calculated using the definition of Pensionable Salary prior to the changes made by the 45th Deed of Variation have not been affected. The changes only affect the rate at which your accrued rights will increase in the future which may be lower than previously expected (as future increases in Pensionable Salary used to calculate your benefits will be limited to 1% each year from 1 April 2011 onwards).

Furthermore, the doctrine of precedent set in the case of the Trustees of the NUS Superannuation Fund v Pensions Ombudsman [2001] All ER (D) 439, in my view, would seem to apply to your complaint. In that case, the member concerned had been offered an increase in salary by his employer but on the condition that the increase would not count as pensionable earnings. The rules of the member’s pension scheme, however, provided that salary increases were pensionable but in the High Court the Judge held that the employer had offered a non-pensionable increase and that, in accepting the increase, the employee had also accepted that the increase was non-pensionable. It was the Judge’s view that it was consequently not open to the member to accept one element of the employer’s offer but not the other. In my view, if your case was referred to the Courts for a decision to be made by a judge in accordance with existing legal rules, he would more likely than not decide that your complaint falls within the scope of the decision made in the case of the Trustees of the NUS Superannuation Fund v Pensions Ombudsman.     

Thus it is my view that your complaint as outlined above cannot be upheld.  I realise of course that you will find this disappointing, but I hope that you appreciate that I have only come to this conclusion after carefully considering matters very thoroughly.

However, if you disagree with my conclusion and would like the case to be reviewed by the Ombudsman or the Deputy Ombudsman, either of whom can finally determine the complaint, please write to me in the next three weeks providing any additional facts or reasons that you think support a different conclusion from mine.  I will then pass your letter to whichever of the two ombudsmen is in a position to carry out a review.

If you do not write within three weeks, our investigation of your complaint will come to an end and I will notify BBC of that. If you need more time to respond, please let me know as soon as possible, explaining why.

Yours sincerely
Wilson Lam
Investigator
APPENDIX
Relevant Sections of the 45th Deed of Variation dated 30 March 2011 (Introduction of Career Average Benefits 2011 and related benefit changes)

This deed is supplemental to a trust deed (“the First Principal Deed”) dated 23 June 1949…as altered by forty-four deeds of variation.

Rule 18.2 of the Rules provides that the Trustees may at any time and from time to time with the consent of the BBC by deed executed by the Trustees and the BBC alter or modify any of the trusts, powers or provisions of the Trust Deed and the Rules subject to certain provisos. Those provisos include the requirement that no such alteration or modification shall-

(1) take effect as regards the Active Members whose interests are certified by the Actuary to be affected thereby unless –

(a) the Actuary certifies that the alteration or modification does not substantially prejudice the interests of such Members;…  

The Actuary has certified that said alterations and modifications do not substantially prejudice the interests of any of the Active Members of the Scheme.

The modifications to be affected by this deed are not “regulated modifications” as defined in section 67A of the Pensions Act 1995.

…the Trustees in exercise of their recited powers and all other enabling powers, with the consent of the BBC…hereby alter and modify the Trust Deed and Rules in the manner set out below.

1. The operative clauses, sections and schedules of the Trust Deed and Rules are deleted in their entirety and replaced by the operative clauses, sections and schedules of the New Trust Deed and the New Rules from 1 April 2011…

2. Except to the extent that the Trustees with the approval of the BBC determine otherwise the alterations and modifications effected by this deed shall apply to all current and future beneficiaries…

3. This deed shall not operate so as to affect adversely any member of the Scheme (without his or her consent) in respect of his or her subsisting rights, within the meaning of sections 67 of the Pensions Act 1995, acquired before the date of this deed. In the event that any member’s subsisting rights would, but for this clause, be so affected then the change having such effect shall not apply to that member.
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