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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr R Taylor

	Scheme
	Reuters Pension Fund

	Respondents
	1. Trustees of the Reuters Pension Fund (the Trustees)
2. Reuters Limited (Reuters)


Subject
Mr Taylor says that the Trustees and Reuters did not make him aware prior to his retirement that he had the option convert his pension at a fixed exchange rate from sterling to euros. In addition, they will not now allow his pension to be converted from sterling to euros from the date he retired.  
The Pensions Ombudsman’s determination and short reasons
The complaint should be upheld against Reuters as it was the primary source of offers and decisions on permanent conversions of pensions from sterling to euros. 
The complaint should be also upheld against the Trustees in relation to the way Mr Taylor’s complaint was handled.   

DETAILED DETERMINATION

Material Facts

1. Mr Taylor describes his employment history as follows. He worked for Reuters between April 1967 and March 1979.  He worked in London until December 1967, then Brussels until December 1978.  From January 1978 until he left, he worked in London again. At a later point, but when he no longer worked for Reuters, he returned to Brussels where he still lives.  In submissions to my office Reuters said, it would seem in error, that Mr Taylor had never worked for Reuters overseas.
2. Mr Taylor had a deferred entitlement in the Scheme relating to his employment with Reuters.  He reached age 65 in March 2005 and started to receive his pension from the Scheme. He says that when making arrangements with “the Belgian Pensions Office” for his UK and Swiss state pensions, he was told that these pensions were denominated in local currencies (Sterling and Swiss Francs) and would be paid to him in the euro equivalent. He assumed that all foreign pensions would be treated similarly and so did not enquire of Reuters about any alternatives.   

3. Since it came into payment in 2005 Mr Taylor has received his pension from the scheme in euros.  Each instalment is converted from sterling at the current rate when it is due.
4. From about mid 2007 sterling fell sharply against the euro and continued to do so through 2008.  In 2008 Mr Taylor found out that other pensioners had been offered an option to receive their pension in sterling or the currency of their domicile, converted at the time the pension payments began. (He says he sought to commiserate with a fellow Reuters' pensioner who was living in Europe but discovered that that pensioner’s pension was denominated in euros.)
5. Mr Taylor wrote to the Pensions Operations Manager at Reuters on 5 November 2008 noting that he had not been offered the option and asking what could be done in his situation. 

6. On 2 December Mr Taylor received a reply saying that the Trustees had historically allowed pensioners to switch to the currency of their country of permanent residence but that following a recent review the trustees had decided to consider each application individually. 

7. Mr Taylor took the matter up with the Secretary to the Trustees on 3 December 2008.  It was not until March 2010 that he had a substantive response.

8. That response took the form of a stage two letter under the internal dispute resolution procedure (IDRP) dated 30 March 2010 to Mr Taylor from the Secretary to the Trustees.  It took Mr Taylor a little by surprise as he was not aware that the procedure had been invoked, but nothing turns on that.  The content of the letter was later endorsed in a letter of 4 May 2010 from the chair of the finance and administration sub-committee of the Scheme.
9. In substance Mr Taylor was now told:
· The possibility of requesting payment in euros arose by exercise of the general power to vary the benefits payable to a member. It represented a discretionary variation of a benefit which required the agreement of Reuters.  

· It was not the practice of either the Trustees or Reuters to notify all overseas members that they could ask for payment in foreign currency at a fixed conversation rate on retirement. Because it was not a right or option under the Rules there was no requirement for the Trustees or Reuters to give notice to all members. 

· However, if a member enquired about conversion at or before the time of retirement, Reuters had the discretion whether to agree to the payment of a pension other than sterling.

· Where conversion had been agreed by Reuters at retirement, it was carried out on a cost neutral basis at the date of conversion. It would be unfair to permit retrospective conversion years after retirement as this would result in selection against the Scheme.  

10. My office asked for statistics relating to the option.  The Trustees were somewhat hampered by the records available, but their answer is reproduced in substance below.

11. There are three relevant categories of overseas pensioners:
(i) those who converted on a one-off basis at a fixed exchange rate at retirement;

(ii) those who are paid in sterling but as a matter of convenience the Scheme pays a converted monthly payment to the pensioner in the local currency; and

(iii) those in respect of whom no conversion is carried out at all by the Scheme. 
12. The Trustees gave a breakdown of how pensioners had arrived in those categories (insofar as the records permitted a breakdown).
	
	(i)
	(ii)
	(iii)

	Total pensioners 
	26 
	43 
	142

	'Offered' one-off fixed rate conversion at retirement 
	1 
	4 
	13

	Accepted 
	1 
	-
	-

	Declined/failed  to follow up 
	-
	4
	13

	Requested (and granted) one-off fixed rate conversion at retirement 
	10 
	-
	-

	Data unavailable or not shown on member file 
	15 
	39 
	129


13. The Trustees have told my office that their investigations have led them to conclude that up to January 2009 “…there was no formal policy or consistent practice about the company approaching prospective pensioners who might be interested in considering converting their pensions at a fixed rate.”  I am told that where Reuters were approached by a prospective pensioner or an existing pensioner who was permanently moving to a new county, the practice was to agree to conversion fixed at the then current rate.  From January 2009 the policy has been neither to offer such conversion nor to agree to it.
14. According to the Trustees there is only one case of permanent conversion at around the same time as Mr Taylor’s pension began.  It was a request from a member which, after considerable discussion, was acceded to.

15. The Trustees say that for pensions which are permanently converted, the exercise of discretion in relation to annual increases is on the basis of the cost of living increase in the pensioner’s country of residence subject to a cap of 2.5%. So if Mr Taylor’s pension had been permanently converted, the increases he would have received would have been different from those he has in fact received.   Mr Taylor accepts the implications of that, should his complaint succeed.
Summary of Mr Taylor’s position  
16. His complaint is about how Reuters’ policy has been implemented in practice, and the negative impact on him. He is worse off, and has been for several years, because of the effective discrimination against him through not having been made aware of the conversion possibility at the time he retired. 
17. He has been discriminated against because he was not offered conversion but others were. (He does not say this discrimination is, on its own, unlawful). By negligence or default, Reuters put in place a system whose lack of consistency and the resulting discrimination amount to maladministration.         
18. Sterling has fallen significantly against the euro since the time of his retirement in 2005.  There is little chance of a recovery of sterling for him to recover his losses. On a rough calculation, sterling would need to appreciate by 50% against the euro by 2013 for that to happen by 2020, when he will be 80.  

19. Had he been offered the option, irrespective of whether  he accepted, his current situation would not have arisen. If he had been offered the option, he would be in the same position as other pensioners living abroad who knew of the option and chose to accept or reject it. It is a question of transparency and non-discrimination.
20. Mr Taylor says that there is a big difference between the positions of the Trustees and Reuters on the central issue of the procedures for activating the currency option. The two are incompatible. The Trustees in their letter of 30 March 2010 describe only one possible procedure, i.e. “If a member proactively requires…the Company has discretion…”. Proactive approaches to Reuters by pensioners or near-pensioners is a feature of the process, but Reuters itself has taken the initiative in at least 18 cases by offering a currency option to prospective pensioners. 
21. The Trustees provided misleading and incomplete information concerning their own and Reuter’s policy and practice in handling the currency conversion option. They failed to inform him that Reuters did in fact actively inform some pensioners of the option. This has caused major inconvenience and stressful delays in advancing the present complaint. 

22. To the extent that Reuters did offer the currency conversion option it did so in an unstructured and therefore discriminatory manner. Reuter’s discrimination in this respect is maladministration. This can be easily remedied by the generalisation of the conversion offer to all prospective pensioners living abroad or intending to live abroad.
23. He knows of members of the Scheme who had benefitted from the conversion option and who were no longer employed by Reuters at the time they retired and/or had spent the bulk of their period of employment with Reuters in London.

24. The fact that from January 2009 Reuters modified the currency procedures for paying pensioners living or going overseas indicates that previous arrangements were incoherent, random, arbitrary and unmanageable. 
25. In answer to direct enquiries from my office as to his arrangements to protect himself from currency risk, Mr Taylor has provided examples of converting sterling endowment policy proceeds to euros on maturity and subscribing to an Isle of Man based retirement plan in euros (originally Belgian francs).  He said that all his expenditure was in euros.
26. Again in answer to direct enquiry, Mr Taylor gave my office details of his total income.  In current euro values the pension from the Scheme represents about 30% of his income.  (He points out that it would have been more without the fall in sterling against the euro).
Summary of the Trustees’ position

27. Under the Rules they cannot unilaterally decide, as a matter of discretion, to permanently convert a pension into euros (or any other currency) at a fixed rate. That would result in a variation of the benefits to which a member is entitled. It is a matter for the member and Reuters to agree any variation to the benefits payable to a member. Only if such an agreement can be reached would they be able to consider paying such varied benefits to the member. They have not themselves refused to allow his pension to be permanently converted.  
28. They are not under a legal obligation to inform or advise a member to seek an agreement with Reuters on a potential variation to the benefits payable on retirement. They cannot be expected to know what the preferences of any individual member might be. Nor should they expose themselves to potential complaints or claims from members who agrees a variation in benefits with Reuters and subsequently claim that there would have been no agreed, but for the advice given to seek such variation.      
29. For the same reason, it is not maladministration not to inform or advise a member to seek to agree with Reuters of any potential variation to the benefits payable on retirement. 
30. While it could be argued that a permanent conversion is cost neutral to the Scheme, it is clear that a permanent conversion at a fixed rate is a funding risk to the Scheme. Any agreement reached so to convert is not implemented by the Trustees for the purposes of enabling any member to obtain a valuable benefit at the expense of other members of the Scheme who do not convert or are not allowed to take advantage of subsequent movements in currency.
31. In respect of the 18 pensioners who were ‘offered’ one-off fixed rate conversion at retirement, there is no evidence to show who first contacted whom, and whether the contact was in writing or orally.  
32. As a resident of Belgium, Mr Taylor would have been aware that all of his outgoings were in euros. Given that he had understood and dealt with the currency risk in relation to his other investments, why did he not at least make enquiries about the conversion of his pension in 2005 if this was an important issue for him at that time?
33. As to their handling of the complaint they say that here is no evidence that they did not comply with their requirements to act with due diligence or that they failed adequately to engage with the matter.  In particular they say the following.
34. Mr Taylor had ample opportunity, when the issue of causation was raised during their investigation, to state his position clearly and provide evidence as to what action or decision he would have taken in 2005. They appreciate that Mr Taylor’s further evidence only emerged as a result of my office’s enquiries, but equally other factual matters became clearer during the course of these enquiries, for example from additional information requested about Reuter’s policy.
35. They spent many months seeking information and the views of Reuters when Mr Taylor first raised his queries and up to the stage of making a decision under the Scheme’s IDRP. They reasonably relied on what they were told regarding the arrangement in question. They actively sought to address the matter in a sensible and proportionate manner, having taken necessary legal advice along the way and having engaged with Reuters. Having looked into the matter as far as was reasonably practicable at the time, they gave him a definitive decision for the purposes of IDRP sooner rather than later so that he could take any further step he wished to take to pursue the matter.
36. They do not accept that there was any incompatibility between what they said in their letter of 30 March 2010 and the information provided by Reuters as a result of my office’s enquiries. Given that they were hampered by the availability of limited evidence, they would not have known, at the date of their letter, whether Reuters did in fact proactively raise the opportunity to request a permanent conversion at retirement to any members.
Summary of Reuters’ position  
37. There is no duty under the Rules or any contract with Mr Taylor, or no other reason, why it has to offer him the currency conversion option.
38. In order for Mr Taylor to show that there was a failure, and therefore maladministration, to offer him the opportunity to convert his pension to euros, he would still need to demonstrate that there was an obligation that it had breached. It does not accept that it had such an obligation. 

39. It denies the fact that it did not offer Mr Taylor the opportunity to convert his pension to euros is illegal discrimination. 

40. On a number of occasions Mr Taylor had been asked, by both the Trustees and Reuters, to provide evidence he had to support his assertion that he would have converted his pension to euros at a fixed rate. It is unfortunate that he only provided the information in response to my office’s enquiries.  However, Reuters now accepts that it is likely that he would have converted his pension to euros at a fixed rate had the option been available to him. However, it does not accept that this automatically leads to the conclusion that he should now be given the opportunity to carry out this conversion retrospectively. 

41. Mr Taylor left its employment in 1979. By the time he retired in 2005, it had been over 25 years since he left. It would be neither irrational nor perverse for a business not to extend to an individual an option that was not contained in the Rules, nor had been held out as available to that individual whilst he was in employment, even if the option was made available to certain other members at the same time. (In making this submission, as mentioned in paragraph 1, Reuters said, wrongly on Mr Taylor’s account, that Mr Taylor had always worked in the UK.)
42. Reuters has to make the key decision as to whether to extend the permanent currency conversion option. The relationship between it and Mr Taylor was of former employer and employee. That is not a fiduciary relationship. Reuters refers to the Prudential case
 as setting out relevant law in relation to employer’s discretions.
43. Where there is a right on the part of a member to be given a benefit option, failure to inform the member of that right would clearly be maladministration and might also constitute a failing in relation to statutory disclosure requirements. The fact that a power of modification has been exercised in favour of some members should not, however, create a right for all members to have an option of the same modification or indeed be given that similar modifications might be allowed. To do so would require an employer that provided certain members with additional years of service or early retirement without actuarial reduction by way of the modification power to inform all members of a right to apply for such treatment.  
44. With regard to the three different categories of overseas pensioners, its records are not detailed enough to confirm whether it had initially approached each member about the possibility of converting their pension at a fixed rate or vice versa. In some cases the member may have started an informal conversation on this matter, and following that it would have sent the member a letter. As its letter would have been the first formal record of the discussions, it is likely that such a case would be recorded as it having “approached” the member.   
Conclusions

45. The records do not allow a clear assessment of the proportion of pensioners who were offered the currency conversion option (as opposed to those who asked for it or those who neither were offered it nor asked).  But it seems that at least 18 pensioners were offered it.  It is statistically probable that more than that were. And if some of the 18 were in fact offered it in response to an oral enquiry, it still remains likely that others (both among and outside the 18) were offered it without asking.  It is equally clear that others were not. Reuters concedes that there was (until 2009) no particular basis on which it was offered or not offered. 
46. The arrangement not only seems to have been informal in the way that it came about in individual cases, it seems to have been fairly casually thought through (if thought through at all) in the way in which it worked under the Rules of the Scheme.  (It is now explained as being the result of applying the general power to modify a benefit, but that seems to be a matter of finding a rule to fit the practice after the event.) 

47. Setting aside any doubt about the aptness of the particular provision of the Scheme to permit it, in each case the arrangement was discretionary.  
48. Reuters rightly points out that the exercise of discretion is not undertaken in a fiduciary capacity.  For example in deciding in any individual case, Reuters would be entitled to have regard to its own interests.  (In the particular decisions in this case, that would include the risk of the Scheme losing on the currency exchange over time.)
49. The Prudential case deals with circumstances in which a discretion has been exercised.  The test for whether an exercise of discretion, once made, is irrational or perverse is founded in the employer’s contractual obligation of trust and confidence to its employees.  Although Prudential does not deal directly with the point, it must be that an alleged failure to exercise discretion in an individual case, such as in Mr Taylor’s complaint, could only succeed if it were similarly founded.
50. In the Prudential case, Newey J pointed to a decision of Hale LJ (as she was at the time) in which she had said that the test for a breach of the contractual obligation was “a severe one”.  He went on to say that “… an irrational decision by an employer on a trivial matter might not be such as to “destroy or seriously damage” the relationship between employer and members and so might involve no breach of the obligation of good faith.”
51. So the question is whether the fact that an option was available to some pensioners and not to others, without any particular reason for distinguishing between them, would be sufficient to (at the least) seriously damage the relationship between Reuters and the members of the Scheme. 
52. In my view it would be. This is not merely a matter of whether a discretion has been exercised rationally in Mr Taylor’s case.  It would not have been perverse to have considered and refused Mr Taylor’s application on reasonable grounds (see below). This is a matter of arbitrary treatment, even if only through administrative inefficiency or inconsistency. In Mr Taylor’s case the result is that no discretion was exercised, against a background in which it might have been exercised as he wished had it been considered, and indeed had been for others. In its effect that amounts to an empty and irrational decision to exclude him from the possibility.  
53. There is, in my view, a distinction to be made between the conversion option and an employer sponsored augmentation of benefit.  An employer will be continuously aware that it would be possible to arrange for additional benefits for employees.  In an individual case where the employer decides such an arrangement is appropriate it will put one in place (and the employee is unlikely to reject it).  It is implicit that in a case where no such arrangement is made, that was because the employer did not think it would be appropriate.  So the act of not making a decision to augment is substantially equivalent to considering the possibility and rejecting it.  To put it another way, if the employer had asked itself whether it wanted to enhance the benefits of those who received no enhancement, the answer would inevitably be in the negative,
54. But the conversion option was (a) a very specific use of the general power to vary and (b) not obviously to the advantage of the employee at a cost to the employer/Scheme.  It cannot be said that it was constantly in the employer’s mind that it could be offered or agreed to. Such evidence as there is suggests that it sometimes cropped up and sometimes did not.  If Reuters now asked itself whether it would have offered the option in those cases where it did not, the answer would not inevitably be “no”.  It would be that it had not considered it.
55. As far as my own jurisdiction is concerned, not only do I need to have regard to the legal principles, but I am of course considering whether there has been “maladministration”.  There is no statutory definition of "maladministration".  Often quoted (particularly in relation to public sector ombudsman) is what is known as the "Crossman Catalogue", a list of examples given by Richard Crossman in debates leading to the establishment of the Parliamentary Commissioner for Administration (more usually known as the Parliamentary Ombudsman). He referred to “bias, neglect, inattention, delay, incompetence, ineptitude, perversity, turpitude, arbitrariness, and so on”.  
56. That list has been added to in and (in the context of my own jurisdiction) been subject to judicial observation.  But “arbitrariness” can clearly amount to maladministration.  In these circumstances, for the reasons given above, the arbitrariness amounts to an irrational decision and a breach of Reuters’ obligations to Mr Taylor.
57. Overall, I find that Mr Taylor had as much reason to be considered for an offer of permanent currency conversation as any other pensioner at the time, and I find that the fact that he was not was maladministration.

58. What then is the injustice to Mr Taylor?  His evidence is that he would have converted to euros if he had known that the option was available.  He has offered evidence for that in that he has made sure that his other assets and income are where possible not open to currency risk.  And he says that since all of his outgoings are in euros, it is obvious that he would wish to protect himself.  Reuters now accepts that.
59. But Reuters says that Mr Taylor’s circumstances would have justified not offering him the option. As I have noted, there is some difference between Mr Taylor’s account of his employment and Reuters’ most recent statement, with the latter apparently being inaccurate.  But whatever the facts, I accept that it is not inevitable that, had Reuters considered the option of conversion, Reuters would have offered it to Mr Taylor.  I also accept that it is not for me to assume a particular outcome. 
60. On the evidence, though, everyone who asked for conversion was allowed it. That is what the limited statistics say.  It is also what the Trustees said in December 2008.  There is certainly nothing in the very limited evidence to indicate that there was either a policy or practice on Reuters’ part to offer the option only to those pensioners who had worked overseas recently or had retired from employment.   Although I accept that Reuters should be able to make the decision for itself, that should be in the context of the way discretion was exercised at the time and without hindsight.
61. The Trustees’ initial response to Mr Taylor was that they had discretion, which had historically always been exercised on request, but now was dealt with on a case by case basis. It was not until 15 months later, in substance after a long period of silence, that the Trustees described conversion as being at Reuters’ discretion.  Then, when my office asked, the Trustees produced what evidence they could of past practice.  There is no reason that the process of explaining the background and basis to the practice should have been initially so inaccurate or have taken so long. 
62. I therefore uphold the complaint against Reuters, who were, accepting the explanation of the rule under which the decision was made, the party responsible for making decisions about permanent conversions.
63. I also uphold the complaint against the Trustees in relation to the way that Mr Taylor’s complaint was dealt with.

Directions   
64. I direct that Reuters is to give full consideration to Mr Taylor’s request to permanently convert his pension to euros, as if it was made when the pension first went into payment, attempting to reproduce the decision that would have been made then.  Reuters is to take account of my observations above – particularly in paragraph 60.  It is not to introduce matters that could be relevant to such a decision unless it is confident that they would have been taken into account at the time.
65. In the event that Reuters exercises discretion in Mr Taylor’s favour, the Trustees are calculate what Mr Taylor’s pension would have been at the start, and at every subsequent instalment (taking account the increases that would have been awarded) had it been converted to euros at the time it went into payment.  The Trustees are then to:

· pay supplementary back instalments in euros based on the differences (both positive and negative) between the amount calculated as above and the amount actually paid converted into euros at the rate applying on the due date;
· pay simple interest on each such positive supplementary instalment at the rate for the time being payable by the reference banks from the due date to the date of payment (they may adjust the interest for reduced and hence “overpaid” instalments if they so wish);

· pay Mr Taylor’s future pension at the rate that would have applied now had the conversion been made at the time it was put into payment;

· pay Mr Taylor £250 for the further inconvenience caused by their explanation of what had happened in the past and the delay in responding.

66. I also direct that if the Trustees require an additional contribution from Reuters representing the cost of the revised pension (both past and future) then Reuters is to pay it on request.

TONY KING 
Pensions Ombudsman 

17 October 2012 
� Prudential Staff Pensions v Prudential Assurance [2011] 055 PBLR.
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