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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr R Clarke

	Scheme
	Armed Forces Pension Scheme (the Scheme)

	Respondents
	Service Personnel & Veterans Agency (SPVA)


Subject

Mr Clarke has complained about the basis of pension increases changing from the Retail Prices Index (RPI) to the Consumer Prices Index (CPI).  He says that the SPVA, the Scheme managers, did not inform him when he left service that this was a possibility.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the SPVA because: 

· As managers of the Scheme, they do not control the rate of annual increase applied to pensions and the information Mr Clarke was given on leaving service was not inaccurate at that time.
· It is unlikely that the index upon which pensions increases were based was a deciding factor in Mr Clarke leaving service in 1995.

DETAILED DETERMINATION

Material Facts

1. Mr Clarke served in the Royal Air Force (RAF). He was voluntarily discharged on his 40th birthday in January 1995.  Having enlisted in May 1972 he had accrued 22 years’ service within the Scheme and this entitled him to an immediate pension of 31.83% of his representative pay on leaving.  If he had remained in service, his pension would be increased at a uniform rate up to 48.50% of his representative pay after 37 years’ service.
2. Mr Clarke’s Certificate of Discharge states that the reason for leaving was ‘At own request with view to pension.’ 
3. Mr Clarke has provided a copy of a page from a Scheme booklet which he says he had in 1995.  It says:

“INFLATION PROOFING OF SERVICE PENSION

If you have retired before age 55 your award of Service Pension will remain a fixed amount until you reach age 55 when it will become ‘index-linked’ ie it will be increased to take account of all increases in the cost of living, as measured by the Retail Price Index, since your retirement from the Service; and it will continue to be increased thereafter in line with increases in the cost of living.”
4. Other Scheme information states:

“Although the Pension (Increase) Acts do not apply to the Armed Forces Pensions Scheme, pension increases on similar lines are provided for.  Armed Forces pensions are therefore protected against inflation after retirement but increases are not actually put into payment until age 55…”
5. Rule D.25 of Schedule 1 to The Air Force (Armed Forces Pension Scheme 1975 and Attributable Benefits Scheme) Order 2010 deal with pension increases.  Rule D.25(1) and (2) describe the circumstances in which increases arise.  D.25(3) reads:
“(3) For the purposes of paragraph (1) and (2), “pension increases” means the amount that an annual pension of the same amount would have been increased under the 1971 Act on the day following the last day of pensionable service if it – 

(a)
were eligible to be increased under that Act; and

(b)
had come into payment on the day following the last day of pensionable service.”
6. The Pensions (Increase) Act 1971, referred to above as “the 1971 Act”, gave the relevant authorities the power to increase “official pensions” by a prescribed percentage.  Official pensions are defined as those payable to various state employees including, amongst others, members of the civil service and NHS. 

7. The following convenient explanation of the statutory background to increases to official pensions is taken from the High Court’s judgment in  R. (Staff Side of the Police Negotiating Board) v. Secretary of State for Work and Pensions; Piper v. Secretary of State for Work and Pensions which concerned the Government’s decision to use CPI instead of RPI to up rate pensions. 

“Public service pensions, including those for the civil service, police, the NHS and local government, may be increased in accordance with the rules established under the Pensions (Increase) Act 1971.  That Act creates a link between public sector pensions and certain state benefits.  The effect is that when benefits are increased to take account of the rise in prices that same rate is used to increase public service pensions. 

The mechanism works as follows.  Section 150(1) of the Social Security Administration Act 1992 obliges the Secretary of State to review certain sums annually 

“in order to determine whether they have retained their value in relation to the general level of prices obtaining in Great Britain estimated in such manner as the Secretary of State thinks fit.” 

Section 150(2) then sets out what the Secretary of State must do if there has been a rise in the general level of prices: 

“Where it appears to the Secretary of State that the general level of prices is greater at the end of the period under review than it was at the beginning of that period, he shall lay before Parliament the draft of an uprating order – 
(a)
which increases each of the sums to which sub-section (3) below applies by a percentage not less than the percentage by which the general level of prices is greater at the end of the period than it was at the beginning; 

(b)
if he considers it appropriate, having regard to the national economic situation and any other matters which he considers relevant, which also increases by such a percentage or percentages as he thinks fit any of the sums mentioned in subsection (1) above, but to which subsection (3) below does not apply; and 

(c)
stating the amount of any sums which are mentioned in subsection (1) above but which the order does not increase.” 

Section 150(3) then sets out certain benefits in social security legislation, such as the additional state pension.  The effect, therefore, is that certain benefits are automatically up-rated in line with the percentage price increase whereas in the case of other benefits there is a discretion whether to give effect to that increase or not, and one of the factors the Secretary of State is required to consider in the latter case is the national economic situation. 

Section 150(9) provides that the Secretary of State shall make an order in the form of the draft if it is approved by a resolution of each House. 

Section 189(8) of the 1992 Act provides that an order under section 150 “shall not be made by the Secretary of State without the consent of the Treasury.” 

Where an up-rating order is made under section 150 of the 1992 Act, section 59(1) of the Social Security Pensions Act 1975 then requires the Treasury to make an order applying the same up-rating percentage used for the additional state pension (which is listed at section 150(1)(c) of the 1992 Act) to what are described as official state pensions, as defined in the Pensions (Increase) Act 1971, which include the relevant pension schemes in issue in this case. So far as relevant, section 59(1) states: 

“Where by virtue of section 150(1) of the Administration Act a direction is given that the sums mentioned in section 150(1)(c) of that Act are to be increased by a specified percentage the Minister for the Civil Service shall by order provide that the annual rate of an official pension may if a qualifying condition is satisfied or the pension is a derivative or substituted pension or a relevant injury pension, be increased … by the same percentage as that specified in the direction.” 
It is no longer the Minister for the Civil Service who exercises that power, but the Treasury, pursuant to the Transfer of Functions (Minister for the Civil Service & Treasury) Order 1981. 

Section 59(6) of the 1975 Act provides that an order made under this section has to be made by statutory instrument and shall be laid before both Houses of Parliament after being made.” 

8. It is generally accepted that, for reasons to do with the items included in the two indices and the way in which they are calculated, increases in CPI will be lower than increases in the RPI.

9. Mr Clarke’s complaint, as put to me, is not that the change from RPI to CPI linking should not have been made, but that he was not informed of the possibility of such a change before he drew his pension in 1995. 

Summary of Mr Clarke’s position
10. Mr Clarke has said that his father is still alive at the age of 90 and that consequently he could be drawing his pension for around 45 years.  The difference on his total income over such a period resulting from the change from RPI to CPI could well be significant.  
11. Had he known that RPI increases were not guaranteed he would have remained in service with the RAF until 2010 in order to further build up his pension.  He had 15 years left to go on his RAF contract and the decision to leave early was based largely on the security of his pension benefits.  There were advantages to leaving, particularly with regard to his family life, but it was a one way decision and only made with the assurance that his pension would provide sufficient financial support to allow him to leave service.  

12. It was important to him that the information provided to him about his pension was accurate and legally binding.  He met his part of a contract by doing what was expected of him to the best of his ability whilst in service – the Ministry of Defence should meet their part of the agreement too.

13. He was told that his pension will be increased to take account of all increases in the cost of living, as measured by the Retail Price Index – this was the only way the information he was given could have been read.  He was not however provided with full information; the Government has not used new legislation to make the change from CPI to RPI, the authority to do so existed in 1995.  A simple statement to the effect that specific index linking would not necessarily continue would have completely changed his decision to leave.  He had been wrongly encouraged consider the information he received about pension increases as reliable. 
Conclusions

14. Mr Clarke’s entitlement is to a pension which increases in the same way as if it had been subject to the Pension (Increase) Act 1971.  The increases under that Act are, from 2010 linked to CPI.  Mr Clarke does not ask me to consider whether the change from RPI to CPI under the Pension (Increase) Act 1971 is maladministration – nor could I do so since the question of whether the increases are RPI or CPI linked does not arise under the Scheme.  The Scheme simply provides that Mr Clarke’s increases will be the same as the increase for a pension to which that Act does relate, whatever the basis.
15. Mr Clarke’s expectation that increases would be based on RPI was not surprising given that it has been used as a general measure for inflation for a number of years.  An “index linked” pension was broadly expected to be RPI linked.  Additionally Mr Clarke has produced what he says is evidence that Scheme documentation supported his belief.
16. In fact the material he refers me to does not say that RPI increases will be applied in payment, though it may give that impression.  One of the two documents refers to RPI only in the context of the increase that is made at age 55 in relation to the period between retirement and that age.  (Mr Clarke did receive an RPI related increase in January 2010).  For increases after age 55 it refers only to “increases in line with the cost of living”.  The other document refers correctly to the Pensions (Increase) Act 1971 but not to any particular index.
17. Mr Clarke describes his agreement to retire on particular terms as to pension increases as being contractual.  There are a number of obstacles in the way of building a legal argument that there is a contractual obligation, not least that as I say above, the documents that he has produced do not actually say that the pension in payment after age 55 is RPI linked.  Also (though I have not needed to investigate further) he will at some point almost certainly have agreed to be bound by the rules of the Scheme and booklets will probably have contained caveats that they were themselves simplified explanations and did not override the rules. 
18. However, Mr Clarke also points out that his certificate of discharge clearly refers to his pension being material to his leaving the RAF and says that he would not have retired at age 40 had he known that increases might not be RPI. So I have considered the argument that he was misled into taking a step he would not otherwise have taken.

19. There is an assumption inherent in what he says that Mr Clarke took RPI to be the measure of inflation that would, insofar as possible, protect the value his of pension over time.  He would not have expected increases that did more than that.  But, without my taking sides in the debate about CPI and RPI, one argument put in favour of CPI is that it is the more accurate reflection of price inflation and that RPI actually overstates it.  Whatever the arguments, though, it is not the case that RPI increases would objectively protect his pension and CPI increases would not.  RPI is not an absolute measure of price inflation that CPI falls short of. They are just differently structured indices that differently measure people’s experience of price increases, with RPI increases expected to be the higher.  
20. So there is no clear case that Mr Clarke’s expectation that his pension would be protected has been disappointed.  Putting it into the context of the decision that he made in 1995, one has to look at what he might reasonably have been told.  It would at most have been along the lines of, “Presently pension increases are in line with RPI increases, but it is possible that in future the measure of inflation could be changed to an index that the Government believes better reflects price increases and which may give higher or lower increases than RPI.”

21. Whether or not to remain in the RAF was a major decision and whilst the level of pension both at the time and in the future would have been material to it, I do not think that a limited caveat such as the one above would have made any difference. He would still have assumed that his pension would be protected in a reasonable way.  
22. I do not therefore uphold Mr Clarke’s complaint.  
TONY KING 

Pensions Ombudsman 
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